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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

v.
Case No. 200S0134-CA
GRAHAM AUSTIN,
Defendant/Appellant

BRIEF OF APPELLEE

JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS
Defendant appeals from convictions for murder, a first degree felony, in violation of
Utah Code Ann. § 76-5-203 (West 2004); theft ofan operable motor vehicle, a second degree
felony, in violation of Utah Code Ann. § 76-6-404 and 76-6-41 2(1)(a)(ii) (West 2004); and
interference with arresting officer, a class B misdemeanor, in violation of § 76-8-305 (West
2004), in the Seventh Judicial District Court, Grand County, Utah, the Honorable Lyle R.
Anderson presiding.
This Court has pour-over jurisdiction under Utah Code Ann. § 78-2a-3(2)(j ) (West
2004) .
ST ATEMENT OF THE ISSUE
AND STANDARD OF APPELLATE REVIEW
Issue I: Was the jury properly instructed as to"reasonable doubt?"

Standard of Review: This Court revi ews a trial court's jury instructions under a

correctness standard. "However, jury instructi ons to which a party failed to obj ect at trial
will not be reviewed absent a showing of manifest injustice." State v. Gibson, 908 P.2d 352,
354 (Utah App. 1995).
Issue II: Did the trial court abuse its discretion in sentencing defendant to consecutive

tenns without a presentence report?
Standard of Review: " Sentencing decisions of the trial court are reviewed for abuse

of discretion, including the decision to . . . impose consecutive sentences." State v.

McDonald, 2005 UT App 86,

~9,

110 P.3d 149.

Issue III: Was trial counsel ineffective for failing to object to the consecutive

sentences?
Standard of Review: Claims of ineffective assistance of trial counsel are reviewed

on appeal as a matter of law. Siale v. Wallace, 2002 UT App 295, ~ 12, 55 P.3d 1147.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

The following items are contained in Addendum A:
Utah Code Ann. § 76-3 -401 - Concurrent or Consecutive Sentences
Utah Code Ann. § 77-18-1(5)(a) - Presentence Investigation
STATEMENT OF THE CASE

Defendant initially pled guilty and preparation of a presentence investigation report
(PSI) was ordered. R5-11 and addendum B. Defendant later filed a motion and was allowed
to withdraw his plea. R24-25 , 34. The trial court also ordered a competency evaluation of
-2-

the defendant. R65-70. Competency evaluations were perfoDned and lengthy confidential
reports were prepared by two different doctors (see sealed envelope infile). Following the
evaluations, defendant stipulated that he was competent, and the court found him competent
to stand trial. R83-84, 94-96.
On February 3, 2005, a jury found defendant guilty of murder, a first degree felony,
theft of an operable motor vehicle, a second degree felony; and interferen ce with an arresting
officer, a class B misdemeanor. RI75-76, 222: 15 7. That same day, defendant was sentenced
to five years to life for murder, one to fifteen years for theft and six months for the
misdemeanor. The sentences were ordered to be served consecutively. RI77-181, 222:160,
172-1 73. Defendant filed a timely notice of appeal. RI82-83.
STATEMENT OF THE FACTS
Defendant needed a ride

Defendant had been camped on the river, doing some fishing. R221: 195, 222 :82-83.
Defendant's coffee pot broke, so he planned to drive into town. R222:86. When his car
died, he left it on the side of the road and hiked back to camp. R222:86-87, R221 :252-53.
The next morning, defendant started walking back to his car, when Walter Pratt drove by and
asked ifhe needed a ride. R222:88.
Defendant brutally stabbed Prattt mUltiple times, left him to die in a ditch on the side
of the road, and drove off in Pratt' s camper. R22 1:76, 111,222:90. Pratt left behind a fiance
and a beautiful daughter. R221 :242, 222: 123. Defendant left behind his own car, parked on
the side of the road. R221 : 11 7, 2 18.
-3-

"You need to get out of here. There's blood everywhere"
Heather Mecham and her four young children witnessed the murder. R221:72-77.
Driving down the River Road on their way to a college graduation ceremony in Arizona, they
saw defendant violently j erking and pulling an older man out of the driver's side ofa white
camper. R221:7 5. At first, Mecham wondered if she was witnessing a man helping a heart
attack victim. R221:72,75 . Since she knew CPR, Mecham believed that she could offer
some help, so she slowed her car as she approached the men. R22 1:7 5. As she did so, she
saw defendant "hitti ng" and "bludgeoning" Pratt. R221:7 5-76. Defendant later testified that
he stabbed Pratt eight times in the chest, cut his throat, slashed his left arm, and stabbed him
in the back. R222: Ill . These injuries were confmned by the medical examiner. R222: 13,
2 1, 25.
Mecham an d her children watched defendant and Pratt stagger across the road and
saw defendant throw Pratt off the side of the road. R221 :76. As Mecham drove past the
scene, defendant looked up and made eye contact with her. R221 :76. Still confused about
what was happening, she began to slow down again, but her 13-year-old son insisted they
leave immediately. He said: "Mom, you need to go now. You need to get out of here.
There's blood everywhere." R221:76-77. Mecham sped away, "extremely fri ghtened" for
herself and her children. R221 :77,94 . Mecham tried to call the police but her cell phone had
no reception in that area. R221: 77 .
A few mil es up the road, Mecham looked in her rearview mirror and saw the white
camper directly behind her. R221 :77 . Mecham drove as fast as she could, but by this point,
-4-

her children were in hysterics. R221 :78. Defendant chased Mecham and her children for
many miles, but eventually fe ll out of sight. R221 :77-79 . .
"Frightened to death"

Thomas and Lucinda Collins had also been out driving that morning. Shortly after
pulling over to feed their dog, they saw a car approach with a woman and small children
inside. R22 1: 127-28. When Heather Mecham saw the Collins's vehicle off to the side of
the road, she slowed down and, looking "frightened to death," told them that she had just
witnessed an assault, and that she felt they were in grave danger and needed to look out for
the camper. R221: 79,90, 128, 138-40. Mecham sped off, and as she did so the Collinses
spotted the camper coming along behind her, going rea lly fast. R221: 129. Rather than flee,
they decided to try to get the license plate number ofthe camper. R22 1: 128-29. After a highspeed pursuit, they were eventually successful and called police with the information.
R221:129-130.
"[Wje're in the middle of a murder scene.here"

That same morning, Christopher Garland was also traveling up the River Road when
he noti ced a camper stopp ed in the middle of the road about a quarter of a mile ahead of him .
R221 :103. He slowed down to see what was going on. He saw a man stagger from the fro nt
of the camper and fall into a ditch. Id. The camper immediately "took off." Id. Thinking he
had just witnessed a hit-and-run accident, Garland went to see if he could help the victim.
R221: 104-05. The victim was not responsive, so he ran back to his truck and called 91 1.
R22 1:104-5.
-5-

David Brown was driving down the River Road when he saw a car parked off to the
side and a man standing in the middle of the road on a cell phone. R221: 11 0-11. He then
saw a body lying on the side ofthe road, face down, so he stopped to help. R221: Ill. While
Garland was on the phone with police, Brown went to check on the victim to see ifhe was
still alive. R221: I OS, 111-12. He could find no pulse. Pratt's neck was rubbery and his eyes
were fixed and dilated - looking straight up into the sky. R221:113. There was blood
everywhere. R221: 113. Pratt' s body and the surrounding area were "drenched" with blood.
R221: 113. Brown believed that Pratt was dead, and he began to realize that it was not a hitand-run. R221 : 114. Brown said to Garland, I think "we're in the middle of a murder scene
here." R. 221:1 14.
"Oh, Lord . .. I've killed a man"
Using the information provided by the various witnesses, police officers tracked down
the camper. R221:149. The camper had blood all over it, from the driver 's seat and the
dashboard to the handles and the windshield. R221: 220, 222-23. The officers spread out to
look for defendant, and found him partially hidden, buried under dirt and juniper berries
under ajuniper tree. R221.153, 166-68. Defendant had a bloody four-inch knife in his back
pocket. R221:154.
After being taken into police custody, defendant asked ifthe guy he stabbed had died.
When told that the victim was dead, defendant said: "Oh, Lord, please forgive me. I've
killed a man." R. 221: 173. He also told police that they should have just killed him, and that
he "deserve[d] the death penalty." R.221: 174.
-6-

SUMMARY OF THE ARGUMENT
The issue defendant attempts to raise concerning the jury instruction was not raised
at trial, and does not meet the exceptional circumstances requirement. In addition, defendant
is not entitled to relief on the merits because he invited the error he now complains of.
The trial court did not abuse its discretion in sentencing defendant to consecutive
sentences without a PSI report. First, defendant failed to timely object. He therefore waived
any complaint about consecutive sentences. Second, defendant is not entitled to relief even
on the merits because a PSI report is not required prior to sentencing and the trial court did
not abuse its discretion by imposing consecutive sentences.
Defendant cannot establish that trial counsel was ineffective for failing to obj ect to
the consecutive sentences because he cannot establish either prong of the Strickland test.
Trial counsel was not deficient for failing to object because there was no legally appropriate
reason to object to the consecutive sentences . In addition, there was no prejudice because
even if counsel had objected, there was no reasonable probability of a different outcome.

ARGUMENT
I.

DEFENDANT IS NOT ENTITLED TO APPELLATE RELIEF
BASED ON THE "REASONABLE DOUBT" JURY
INSTRUCTION.
A.

Defendant's claim fails because it was invited erJ"or.

At trial , the jury was instructed that "[ilt is the burden of the State to eliminate all
reasonable doubt." R149, Jury Instru ction No.7. Defendant objected to this language and

-7-

asked the court to use the word "obviate" instead of "eliminate" R222: 128. 1 The trial court
declined to make this change. R222:128.
On appeal, defendant alleges that the language the comi used is "substantively the
same as the prong in Robertson 2 requiring the jury instruction to state that the State must
'obviate all reasonable doubt.'" (def.'s brief at 20). He then argues that because of this
language, there is a risk that the jury found him guilty based on a degree of proof below
"beyond a reasonable doubt." (def.'s brief at 20).
Defendant invited the very error of which he complains on appeal. Defendant asked
the comt to use the "obviate" language from Robertson, yet he now complains about the
language used because it was substantively the same as the language he asked the court to
use. He invited the error by asking the court to give a jury instruction that contained
language he now claims is "substantively similar" to the language actually given. See State
v. Geukgeuzian, 2004 UT 16,

~

8, 86 P.3 d 742 . Under these factual circumstances,

defendant's claim should denied as invited error. See State v. Hamilton, 2003 UT 22, ~~ 5256, 70 P.3d 111.
The invited error rule "prevents a party [rom 'tak[ing] advantage of an error
committed at trial when that party led the trial court into committing the error. ", ld. at 54

At trial, when asked if she had any exceptions to the jury instructions, defense
counsel responded by saying: "Your Honor, the only exception that we would have is to
the Reasonable Doubt Instruction, and that is, ah, that you used the word eliminate instead
of obviate." R222:128.
1

2

State v. Robertson, 932 P.2d 1219 (Utah 1997).
-8-

•

(quoting Anderson, 929 P.2d at 1109 (quoting State v. Dunn, 850 P.2d 1201 , 1220 (Utah
1993)). See also State v. Perdue, 813 P.2d 1201, 1205 (Utah App. 1991) (refusing to review
claim of constitutional error in reasonable doubt instruction, under the invited error doctrine).
Given the above, defendant's claim is precluded by the invited error doctrine.
Defendant did not merely fail to raise the objection he now raises on appeal, he asked the
COUlt

to use the "obviate" language. Therefore, any error was invited by defendant's action

and his claim may not now be reviewed even under the manifest injustice or plain error
standard. Hamilton, 2003 UT 22, ~ 54.
B.

Defendant's claim also fails because be failed to raise
his objection at trial and be cannot meet the
exceptional circumstances exception.

Defendant argues that the reasonable doubt instruction given in his case may have
created a risk that a juror found him guilty based on a degree of proof lower than beyond a
reasonable doubt (def. 's brief at 20). Defendant concedes that he did not raise this objection
at trial. Therefore, he seeks appellate review under the rubric of exceptional circumstances
(def.'s brief at 15).
Rule 19(e), Utah Rules of Criminal Procedure, provides in part: "Unless a party
objects to an instruction or the failure to give an instruction, the instructi on may not be
assigned as error except to avoid a manifest injustice." Utah R. Crim. P. 19 (e)(West 2004).
Taking its guidance from lUle 19(e), Utah's appellate courts "have been very reluctant to
review jury instlUctions and other matters not preserved for appeal by means of an objection
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at trial." State v. Anderson, 929 P.2d 1107,1108-09 (Utah 1996); accord State v. Medina,
738 P.2d 1021, 1023 (Utah 1987); State v. John, 770 P.2d 994, 995 (Utah 1989).
In the recent case of State v. Reyes, 2005 UT 33, 116 P .3 d 305, the Utah Supreme
Court abandoned the three-part test concerning the reasonable doubt jury instruction
previously app lied in State v. Robertson, 932 P.2d 1219 (Utah 1997) . It expressly abandoned
the "obviate all reasonable doubt" language from Robertson. Reyes, 2005 UT 33 at ~ 30.
Defendant argues that this change in the law "was clearly an unsettled interpretation of the
law that colored the ability of Austin's trial counsel to raise the issue surrounding the
reasonable doubt jury instruction." (def.'s brief at 21).
Defendant argues that hi s failure to object to the jury instruction at trial should be
excused by exceptional circumstances because '" a change in law or the settled interpretation
oflaw color[ ed defense counsel's] failure to have raised [the] issue at trial. '" (def. 's brief at
20-21 ), (quoting State ex. rel. TM. , 2003 UT App 191, ~ 16, 73 P.3d 959) .
But the law was not unsettled in February of 2005 when defendant was tried and
convicted. The law governing the "obviate all reasonable doubt" language in the reasonable
doubt jury instruction had been clear and consistent since 1989, when the Utah Supreme
Court in State v. Johnson, 774 P.2d 1141 , 1147-49 (Utah 1989), adopted an analysis
requiring a reasonable doubt instruction that '''should specifically state that th e State's proof
must obviate all reasonable doubt. '" State v. Robertson, 932 P .2d 1219, 1232 (Utah
1997)(quoting State v. Ireland, 773 P.2d 1375, 1381 (Utah 1989)(Stewart, J. , dissenting)).

-10-

The law, then, was clear at the time defendant was tried. It simply changed several
months after his conviction was final. See Reyes, 2005 UT 33 at

~

30 (abandoning

requirement of "obviate all reasonable doubt" language); accord State v. Cruz, 2005 UT 45,
~

21, 122 P .3 d 543. The later change did nothing to undennine the correctness of the

instruction at defendant's triaL) For this reason alone, defendant's argument fails.
C.

Defendant is also not entitled to relief on the merits.

Moreover, even on the merits, defendant cannot prevail. The Reyes court reasoned
that " [t] o the extent that the Robertson 'obviate' test would permit the State to argue that it
need only obviate doubts that are suffic iently defined, the test works to improperly diminish
the State' s burden." Reyes, 2005 UT 33 at ~ 28.
On appeal, defendant points out that the jury instruction used in his case "expressly
indicates that ' lilt is the burden of the State to eliminate all reasonable doubt. '" (def.' s brief
at 20). Defendant then argues that this language is "substantively the same as the prong in
Robertson requiring the jury instruction to state that the State must 'obviate all reasonab le
doubt. '" (def.'s brief at 20). Defendant therefore argues that there was a risk that the jury
fo und him guilty based on a degree of proof below "beyond a reasonable doubt." l d.

Moreover, nothing prevented defendant at tri al from challenging the reasonable
doubt instruction if he thought it was constitutionally infirm. Indeed, the court of appeals
in Reyes had described the Robertson three-part reasonable doubt test as "constitutionally
flawed. " State v. Reyes, 2004 UT App 8, ~~ 22,30,84 P.3d 841. Nothing prevented
defendan t fro m preserving his issue by making this argument at trial. See State v. Lopez,
886 P.2d 1105 (Utah I 994)(holding that defendant could not raise due process for first
time on appeal in absence of estab lishing either plain error or exceptional circumstances) .
J

-11 -

Defendant's argument fails on the merits because he has failed to establish that there
was a "risk" that a juror could have found him guilty based on a degree ofprooflower than
"beyond a reasonable doubt." The State did not argue that it need only obviate doubts that
were sufficiently defined, which was the concern raised by the Reyes court.
In addition, defendant has failed to establish that when the instructions are considered
as a whole, there is any "reasonable likelihood that the jury applied the instructions in a
manner resulting in a finding of guilt based on a lesser standard than beyond a reasonable
doubt" Reyes, 2005 UT 33 at ~14 (citing Victor v. Nebraska, 511 U.S. 1, 14-17,21-22, 114
S.Ct. 1239 (1994).
The instructions given adequately conveyed the principle of reasonable doubt in light
of United States Supreme Court and Utah Supreme Court cases holding that no particular
form of words is required to instruct on reasonable doubt. See, e.g., Reyes, 2005 UT 33,

Victor, 51 I U.S. at 5 ("[T]he Constitution does not require that any particular fonn of words
be used in advising the jury of the government's burden of proof'); State v. Young, 853 P .2d
327,346 (UtahI993) ("No talismanic phraseology is required" ). "Indeed, so long as the
court instructs the jury on the necessity that the defendant' s guilt be proved beyond a
reasonable doubt," no more is required. Victor, 511 U.S. at 5.
Defendant argues on appeal that the reasonable doubt jury instruction failed to
accurately state the law (def. ' s briefp . 16). Defendant is mistaken. The instructions given
to the jury in this case accurately stated the law in effect at the time as to "reasonable doubt,"
and met the constitutional requirements. The jury was instructed that:
-12-

A defendant is presumed innocent until proven guilty beyond a
reasonable doubt. This presumption follows the defendant throughout the trial.
If a defendant's guilt is not proven beyond a reasonable doubt, the defendant
should be acquitted.
Proof beyond a reasonable doubt is not proof to an absolute certainty.
It is the burden of the State to eliminate all reasonable doubt. Reasonable
doubt is a doubt based on reason, which is reasonable in view of all the
evidence. Reasonable doubt is not a doubt based on fancy, imagination, or
wholly speculative possibility. Proof beyond a reasonable doubt is enough
proof to satisfY the mind, or convince the understanding of those bound to act
conscientiously, and enough to eliminate reasonable doubt. A reasonable
doubt is a doubt that reasonable people would entertain based upon the
evidence in the case.
R149, Jury Instruction No.7.
In addition, the jury was also instructed that " [i]n order to obtain a conviction, the
state must prove each element ofthe offense beyond a reasonable doubt." .. . "If you believe
that the state has proved each of these elements beyond a reasonable doubt, you should find
defendant guilty. If the state has failed to prove anyone of those elements beyond a
reasonable doubt, you should find defendant not guilty." RI43-44 , Inst. #3.
Defendant is not entitled to appellate relief because when the jury instructions are
considered as a whole, there is no "reasonable likelihood that the jury applied the instructions
in a manner resulting in a finding of guilt based on a lesser standard than beyond a reasonable
doubt." Reyes, 2005 UT 33
II.

at~14

(citing Victor, 511 U.S . at 14-17, 21-22).

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
SENTENCING DEFENDANT TO CONSECUTIVE SENTENCES.

Defendant argues that the trial court abused its discretion in sentencing him to
consecutive sentences without a presentence investigation report. (def.' s brief at 21). The
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trial court's imposition of consecutive sentences should be affinned, first, because defendant
failed to raise a timely objection, and second, because defendant's claim of error lacks merit.
A.

Defendant failed to make a timely objection.

When the trial court imposed consecutive sentences, neither defendant nor defense
counsel objected to the trial court's pronouncement of consecutive sentences, or to the
pronouncement of sentence without a PSI report. R222:173.
"Prior to the imposition of any sentence, the court may, with the concurrence of the
defendant, continue the date for the imposition of sentence for a reasonable period of time
for the purpose of obtaining a presentence investigation report." Utah Code Ann. § 77 -181(5)(a) (West 2004) (emphasis added). However, defendant waived the time period for
sentencing and specifically requested to be sentenced the same day as the trial verdict.
R222: 160. Defendant therefore waived any complaint that sentencing was imposed without
the benefit of a PSI repmi.
Defendant did not preserve a challenge to the legality of the trial court's imposition
of consecutive sentences without a PSI repmi and, therefore, appellate review is waived. See

State v. Snyder, 747 P .2d 417,421 (Utah 1987). This COUli will not consider claims raised
for the fust time on appeal. State v. Cruz, 2005 UT 45, ~ 33, 122 P.3d 543; State v. Holgate,
2000 UT 74,

~

11 , 10 P.3d 346; State v. Tillman, 750 P.2d 546, 551 (Utah 1987).

This COUli has previously suggested that prompt and specific preservation of any
objection to consecutive sentences is required for appellate review. See State v. Perez, 2002
UT App 211 ,

~

46, 52 P.3d 451 (noting defendant' s prompt objection and trial court's
-14-

overruling thereof before proceeding to reach alleged error on appeal). That is consistent
with Utah's contemporaneous preservation rule. See State v. McCardell, 652 P.2d 942, 947
(Utah 1982) ("This is clearly a case where a timely and specific objection would have
afforded the trial court the opportunity to address McCardell's concerns") .
Utah courts require timely and specific objections "in order ' to bring all claimed errors
to the trial court's attention to give the court an opportunity to correct the errors if
appropriate.'" State v. Brown, 856 P.2d 358, 361 (Utah App. 1993) (citation omitted). See

also State v. Holgate, 2000 UT 74, ~ 11 , 10 P.3d 346 ('''[T]he trial court ought to be given
an opportunity to address a claimed error and, if appropriate, correct it' '') (quoting State v.

Eldredge, 773 P.2d 29,36 (Utah 1989), cert. denied, 493 U.S. 814 (1989)). "Accordingly,
an objection 'must at least be raised to a level of consciousness such that the trial [court] can
consider it. '" Cruz, 2005 UT 45, ~ 33 (quoting Brown, 856 P.2d at 361) (internal quotations
omitted in original)).
Defendant's sentence should be affirmed because defendant failed to preserve his
challenge to the trial court's imposition of consecutive sentences without a PSI report.
B.

The trial court did not abuse its discretion in
imposing consecutive sentences.

Even assuming that defendant's appellate challenge to the imposition of consecutive
sentences without a PSI report was preserved, imposing consecutive sentences was wel1
within the discretion of the sentencing court, and a PSI report is not required prior to
imposing sentence.

-15-

Defendant argues that the "trial court exceeded the scope of its authority" by imposing
"consecutive terms without the benefit of a presentence investigation report." (def.' s brief
at 21). However, a presentence investigation report (PSI) is not required prior to sentencing.
Defendant cites to a Colorado case and to American Bar Association guidelines to support
his argument that the court should not have imposed consecutive sentences without a PSI
report (def.'s brief at 23). But these have no precedential value in Utah.
As set out above, Utah Code Ann. § 77-1S-1(5)(a) provides that a court "may"
continue sentence to obtain a presentence investigation report. However, the court is not
required to request a PSI report.
Imposition of consecutive sentences in Utah is also govemed by statute. Utah Code
Ann. § 76-3-401(1) (West 2004) gives the court discretion to impose concurrent or
consecutive sentences "if a defendant has been adjudged guilty of more than one felony
offense." This statute directs the cOUl1 to "consider the gravity and circumstances of the
offenses, the number of victims, and the history, character, and rehabilitative needs of the
defendant. " Section 76-3-40 I (2). The statute does not require a PSI report before imposing
consecutive sentences.
"The sentencing judge 'has broad discretion in imposing [aJ sentence within the
statutory scope provided by the legislature. ", State v. Sotolongo, 2003 UT App 214,
P.3d 991 (quoting State

v.

~

3,73

Rhodes, SIS P.2d 1048, 1051 (Utah App. 1991)). An appellate

court "will not overturn a sentence unl ess it exceeds statutory or constitutional limits, the
judge fa iled to consider 'all the legally relevant factors,' State v. Schweitzer, 943 P.2d 649,
-16-

651 (Utah App. 1997), or 'the actions of the judge were so inherently unfair as to constitute
abuse of discretion.' Rhodes, 818 P.2d at 105l." [d. An ''' appellate court can properly fmd
abuse [of discretion] only if it can be said that no reasonable person would take the view
adopted by the tri al court.'" State v. Corbitt, 2003 UT App 417, -J 6, 82 P.3d 2 11 (citation
omitted).
A trial court may abuse its discretion if it imposes consecutive tenns without
considering all of the factors that are legally relevant to the sentencing detennination. See,
e.g., State v. McCovey, 803 P.2d 1234, 1235 (Utah 1990); State v. Montoya, 929 P.2d 356,
358 (Utah App. 1996). The court' s discretion in weighing the statutory factors, however,
reflects the general principle that courts are accorded broad discretion in sentencing matters.
It is the trial court, after all, that is in the most advantaged position to make the hi ghly

individualistic assessments required in sentencing decisions. State v. Woodland, 945 P.2d
665,67 1 (Utah 1997) .
In deciding the appropriateness of a particular sentence, a trial court may consider
many intangibles, like the defendant's "character, personality, and attitude, of which the cold
record gives little inkling." State v. Sibert, 310 P.2d 388, 393 (Utah 1957); see also State v.
McClendon, 611 P.2d 728, 729 (Utah 1980). "[T]he fact that [the defendant] view[ed] his
situation differently than did the trial court does not prove that the trial court neglected to
consider the factors listed in section 76-3 -40 l(4)." State v. Helms, 2002 UT 12, -J 14,40 P.3d
626 .

-17-

The sentencing court is not required to make a record of its consideration of each
factor.

Helms, 2002 UT 12,

~

11.

Moreover, section 76-3-401(2), while directing

consideration of all factors, does not require the court to accord each of the factors equal
weight. See, e.g., State v. Howell, 707 P.2d lIS, 117-119 (Utah 1985) (recognizing that
sentencing judges generally give considerable weight to circumstances of crime); State v.

Carson, S97 P.2d 862, 864 (Utah 1979) Uudge has discretion in determining weight given
to sentencing recommendations contained in evaluation reports).
The instant record reflects that the trial court implicitly, ifnot expressly, considered
each factor. The record and the trial court's comments at the sentencing hearing demonstrate
that it was well acquainted with defendant's history, character, and rehabilitative needs .
R222: 172. Defendant initially pled guilty and preparation ofa PSI report was ordered. RSII, and addendum B. Defendant later filed a motion and was allowed to withdraw his plea.
R24-2S , 34. However, the PSI report was apparently already prepared, or at least partially
prepared, because the prosecutor referred to the PSI report at sentencing. R222:168 . The
trial court had also ordered a competency evaluation of the defendant. R6S-70. Competency
evaluations were performed and lengthy confidential reports were prepared by two different
doctors (see sealed envelope infile).
The infonnation before the trial court clearly and extensively documented defendant's
history, his character, and his rehabilitative needs. The mere "brevity of the sentencing order
does not make the order and the facts surrounding the order so ambiguous that it would be
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unreasonable for [the COutt] to conclude that the trial court properly considered the factors
in section 76-3-40 1(4)." Helms, 2002 UT 12, ~ 12.
Because the trial COUlt had before it infOtmation detailing all legally relevant factors,
the only supportable legal conclusion is that it appropriately considered all of the evidence
before sentencing defendant to consecutive prison telms. In other words, where the record
shows that the trial court had before it information regarding all the statutory factors, a
reviewing court assumes that the trial court considered them. See State v. Schweitzer, 943
P .2d 649, 65 1-652 (Utah App. 1997) (sentencing court properly considered statutory factors
where relevant evidence was presented through record evidence). That well-settled rule is
consistent with the broad discretion accorded sentencing decisions.
In sum, under the undisputed factual circumstances of this case, it cannot be said that
"no reasonable [person] would take the view adopted by the trial court." State v. Gerrard,
584 P.2d 885, 887 (Utah 1978); Corbitt, 2003 UT App 417, ~ 6. The trial court did not abuse
its discretion in imposing consecutive sentences without a PSI report, and defendant' s
sentence should be affimled.

III.

DEFENDANT HAS FAILED TO ESTABLISH INEFFECTIVE
ASSISTANCE OF COUNSEL.

In addition to arguing that the trial court exceeded the scope of its authority by
imposing consecutive sentences without a PSI report, defendant also argues that his trial
counsel was ineffective for not objecting to the consecutive sentences (def.' s brief at 26).
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For relief under a claim of ineffective assistance of counsel, "defendant must (i)
identifY specific acts or omissions by counsel that fall below the standard of reasonable
professional assistance when considered at the time of the act or omission and under all the
attendant circumstances, and (ii) demonstrate that counsel's error prejudiced the defendant,
i. e., that but for the error, there is a reasonable probability that the verd ict wou ld have been
more favorable to the defendant. " State v. Dunn, 850 P .2d 120 I , 1225 (Utah 1993).
If defendant fails to establish either deficient performance or prejudice, his claim of
ineffective ass istance of counsel fa ils as a matter oflaw. State v. Germonto, 868 P.2d 50, 6 1
(Utah 1993). "Given the arduous nature of the defendant's burden, ineffective assistance of
counsel claims rarely succeed." State v. Snyder, 860 P.2d 351, 354 (Utah App. 1993).
A.

Trial counsel's performance was not deficient.

Defendant asserts that trial counsel was deficient because she did not object to
imposition of consecutive sentences (def. 's brief at 26) . Defendant cannot prevail on his
claim of deficient performance because there was no legally appropriate reason to object to
the consecutive sentences.
Defendant cannot prevail on his ineffective ass istance of counsel claim because the
fai lure to raise a futi le objection can never be an adequate ground for objectively deficient
performance. State v. Wallace, 2002 UT App 295,
B.

~

27,55 P.3d 11 47 .

There was no prejudice.

Even assum ing arguendo that trial counsel's perfolTI1ance was unreasonable and thus
deficient, no prejudice resulted. To demonstrate prejudice, a "defendant must show that there
· 20-

is a reasonable probability that, but for counsel's unprofessional enors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient
to undennine confidence in the outcome." Strickland v. Washington, 466 U.S. 668, 694
(1984). Moreover, "proof of ineffective assistance of counsel cannot be a speculative matter
but must be a demonstrable reality." Fernandez v. Cook, 870 P.2d 870, 877 (Utah 1993).
Defendant has fai led to establish as a "demonstrable reality" that, had trial counsel
objected to the consecutive sentences, the trial court wou ld not have imposed consecutive
sentences. Objection to the consecutive
. , sentences would have changed nothing because
defendant has failed to establish any legally valid reason why the trial court should not have
imposed consecutive sentences. Accordingly, defendant's claim of ineffective assistance
also fai ls on the prejudice prong.

CONCLUSION
Defendant's convictions and sentences should be affim1ed.
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ORAL ARGUMENT REQUESTED
The State requests oral argument. "[Ojral argument is a tool for assisting the appellate
court in its decision making process," Perez-Llamas v. Utah Court a/Appeals, 2005 UT 18,
~

10, 110 P.3d 706, and "the only opportunity for a dialogue between the litigant and the

bench." Moles v. Regents o/Univ. a/Calif., 187 Cal. Rptr. 557, 560 (Cal. 1982). In the case
at bar, the decisional process would "be significantly aided by oral argument." Utah R. App.
P.29(a)(3).

RESPECTFULL Y SUBMITTED this

J;< ~day of December, 2005.

MARK L. SHURTLEFF
ATTORNEY GENERAL

ERIN RILEY
ASSISTANT ATTO
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GENERAL

CERTIFICATE OF SERVICE
I hereby certify that on this \'2-- day of December 2005, I mailed, postage prepaid,
t""o accurate copies of the foregoing Plaintiff/Appellee's Brief to:
William L. Schultz
69 East Center
PO Box 937
Moab, Utah 84532
Attorney for Defendant/Appellant Austin.
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U . C . A. 1953 § 76-3-401

C
West ' s Utah Code Annotated Cur r entness
Tit le 76 . Utah Criminal Code
~ Chapte r 3 . Punishments
~ Part 4 . Limitations and Special Provisions on Sentences
~§

76-3-401. Concurrent or consecutive sentences-- Limitat i ons--Definition

(1) A court shall determine , if a defendant has been adjudged guilty of more than
one felony o ffen se , whether to impose concurrent o r consecutive sentences for the
offenses . The court shall state on the record and s hall indicate i n t h e order of
judgment and commitment :
(a) if the
other ; and

sentences

imposed

are

to

run

concurrently

or

consecutively

to

each

(b) if the sentences befo re the court are to run concurrently or consecutivel.y
with any other sentences the defendant is already serving .

(2) I n determi n ing whether state offenses are to run concurrently or consecutively,
the court shall consider the gravity and circumstances of the offenses , the
number of victims , and the history , character , and rehabili ta ti ve needs of the
defendant .
(3) The court shall order that sentences for state offenses run consecutively if
the later offense is committed while the defendant is imprisoned or on parole ,
unless the court finds and states o n the record that consecutive sentencing would
be i n appropriate .
(4) If a written order of commitment does not clearly state whether the sentences
are to run consecutively or concurrently, the Board of Pardons and Parole shall
request cla rifi catio n from the court . Upon receipt of the request , the court
shall enter a clarified order of commitment stating whether the sentences are to
run consecutively or concurrently.
(5) A court may impose consecutive sentences for offenses ar ising out of a
criminal episode as defined in Section 76-1-40 1 .

single

(6) (a) If a court imposes consecutive sente n ces , the aggregate maximum of all
sente n ces imposed may not exceed 30 years imprisonment , except as provided under
Subsection (6) (b) .
(b) The limitation under Subsection (6) (a) does not apply if :
(i)
an offense for which the defendant is sentenced
penalty or a maximum sentence of life imprisonment ; or

authorizes

the

death
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(i i) t he defendant is convicted o f an additional offense based on conduct whic h
occurs after his initial sentence or sentences are imposed .

(7) The limitation in Subsection (6) (a) applies if a defendant :
(a) is sentenced at the same time for more than one offense ;
(b) is sentenced at different times fo r one or more offenses , all of which were
commi tted prior to imposition of the defendant ' s initial sentence ; or

(el has already been sentenced by a cour t of t his state o t her than the present
sentencing court or by a court of anothe r state or federa l juri sdiction, and the

cond u ct giving rise to the present
sentencing by any other court .

offense

did

not

occur

aft er

his

initial

(8) When the limi tation of Subsection (6) (a) applies , determi ni ng the e ff ect of
consecutive sentences and the ma nner in which they shall be served , the Board of
Pardons and Parole shall treat th e defenda n t as though h e has been commi tt e d for a
single term that consists of the aggrega te of the val i d ly i mposed prison terms as
follows :
(a) if the aggregate maximum term exceeds
sentence is considered to be 30 years ; and

the

30-year

limitat i o n ,

(b ) when indeterminate sentences run consecut ively , t h e minimum
constitutes the aggregate o f the validl y imposed minimum terms .

t he

t erm,

max imum

if

any,

(9) When a sentence is imposed o r sentences are impose d to run concurrently with
the other or with a sente n ce presently being served , the term that p r ovides t he
l onger remaining imprisonment constitutes the time t o be served .
(10) This section may not be construed to restrict the number or length of
individual consecutive sente n ces tha t may be imposed or t o af f ec t the validity of
any sentence so imposed , but o n ly to limit the length o f sentences actually serv ed
u nder the commitments .
(11) This section may not be cons trued t o limit the authority o f
consecutive sentences in misdemeanor cases .

a court to impose

(12) As used in this section, " impriso n ed " means sentenced and committed to a
secure correctional facility as defined in Section 64 - 13-1 , the sentence has not
been terminated or voided, and the person is not o n parole , regardless of where
the person is loca ted .
Laws 1973 , c . 196 , § 76-3-40 1 ; Laws 1974 , c . 32 , § 7 ; Laws 1989 , c . 181 , § 1 ;
Laws 1994 , c . 13 , § 21 ; Laws 1995, c . 139 , § 1 , eff . May 1, 1995 : Laws 1997, c .
283 , § 1 , eff . May 5, 1997 ; Laws 1999 , c . 275, § 1 , eft. May 3 , 1999: Laws 2002 ,
c . 129 , § 1 , eff . July 1, 2002 .
HISTORICAL AND STATUTORY NOTES
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LaHS 2 002 , c . 129 , substantially rewrote this section that fo rmerl y prov i ded :
II (1)
A court sha l l determine , if a defendant has been adjudged guilty o f more than
on e felony offense , whether to impose concurrent or consecutive sentences for the
offenses . Sentences f o r state offenses shal l run concurrently unless the court
states in the sentence that the y shal l r un consecutively.

" (2) The court shal l order t hat sentences for state of f enses r u n consecutively if
the la t er offense is committed while the defendant is imprisoned or on parole
u n les s t he court finds and states on the rec ord t hat consecutive sentencing would

be inappropriate .
" (3) If an order of commitment does not clear ly state whethe r the sentences shall
run consecutively or concurrently, and the Board o f Pard ons and Parole has reason
to believe tha t the later offense occu rred while the pers o n was imprisoned or o n
parole f o r the earlier offense , the boa r d shall request clarification f rom the
cour t. Upon recei pt of the request , the cour t sha ll ente r an amende d ord er of
commi tment stating whether the senten ce s are to run co nse cutively o r conc urrent ly .
" (4) A court shall consider the gravity and circumstances o f the offenses and the
histor y, character ,
and rehabilitative needs o f the defendant in determining
whether to impose consecutive se ntences .
" (5) A court ma y impose consecuti ve sentences fo r
criminal episode as defined in Section 76-1-401 .

offe n ses arising out of a single

" (6) (a) I f a court imposes c ons ecutive sentences , the aggregate maximum of all
sente n ces imposed may n o t e xc eed 30 years imp ri sonment , except as provided under
subsection

(6) (b) .

" (b) The limitation under Subsection (6) (a) does no t apply if :
" (i) an offense for whi c h the defendant is sentenced authorizes
o r a maximum sentence of life imprisonment ; or
" (ii) the defendant is convicted of an add itional o ffense
occurs after his initial sentence or sentences are imposed .

the death penalty

based on conduct which

" (7l The limitation in Subsection (6) (al applies if a de f endant :
" (a) is sentenced at the same time for more than one offen se ;
" (b) is sentenced at different times for one o r more offenses , all of whi ch we re
committed prior to imposition of the defendant ' s initial sentence ; o r
" (cl has already been sentenced by a court o f t his state othe r than the present
senten cing court or by a c ourt of another state o r fe deral jurisdi ction , and t he
conduct giving rise t o the present offense did n ot occur after his initial
sente n cing by any other court .
" (8)

When

the

limit ati on of

Subsect ion

(6) (a)

applies ,

determining

the

effect of
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consecutive sentences and the manner in which they shall be served , the Board of
Pardons and Parole shall treat the defendant as though he has been committed for a
single term that shall consist o f the aggregate of the validly imposed prison
terms as follows :
" (al if the aggregate maximum term exceeds
sentence is considered to be 30 years ; and
" (b)

when

indeterminate

sentences

run

the

30-yea r

consecutively,

limitation ,

the

minimum

t he

term ,

ma x imum

if

any ,

constitutes the aggregate of the validl y imposed minimum terms .
" (9) When a sentence is imposed o r sentences are imposed to run concurrently with
the other or with a sentence presently being served , the lesser sentence shall
merge into the greater and the greate r sha l l be the term to be served . If the
sentences are equal and concurrent, they shall merge into one sentence wi th the
most recent conviction constituting the time to be served .
" (10) This section may not be construed to restrict the number or length o f
individual cons ecutive sentences that may be imposed or to affect the validity of
any sentence so imposed , but only to limit the length o f sentences actually served
unde r the commitments .
" (11) This section may n o t be construed to limit
impose consecutive sentences in misd emeanor cases .

the

authority

of

a

court

to

" (12) As used in this section, " imprisoned " means sentencQd and committed to a
secure cor recti ona l facility as defined in Section 64 - 13 - 1 , the sentence has not
been terminated or voided, and the person is not on parole , regardless o f where
the person is located ."
U. C . A. 1953 § 76-3 -4 0 1, UT ST § 76- 3-401
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§

Page 1
77-18-1

f>
West ' s Utah Code Annotated Currentness
Title 77 . Uta h Code o f Crimin a l Procedure
"iii

Chapter 18 . The Judgment

Suspens i on
77-18-1.
Supervision- - Presentence

.. §

conditions--Termination ,
Electronic monitoring

of

sentence- - Pleas

held

in

abeyance--Probation- -

inves tigation - -Standards --Confidentiality--Terrns
and
revocation ,
modification ,
or extension -- Hearings- -

(1) On a plea of guilty or no contest entered by a defendant in conjunction with
a plea in abeyance agreement , the court may hold the plea in abeyance as provided
in Title 77, Chapter 2a , Pleas in Abeyance , and under the terms of the plea in
abeyance agreement .
(2) (a) On a plea of guilty , guilty and mentall y ill , no contest , or conviction of
any crime or offense ,
the court may ,
afte r
imposing sentence ,
suspend the
execution of the sentence and place the defenda n t on probation . The court may
place the defendan t :
(i) on probat i on under the supervision of t h e De p artment
111 catles of clatls C mistieffi{;;!anOrS or infractions ;
Iii)
on probation
organization ; or

with

an

agency

of

local

government

of Corrections except

or

with

a

private

(iii) on bench probation under the jurisdiction of the sentencing court .
Ib ) Ii) The legal custody of all
department is with the department .

probationers

under

Iii) The legal custody of all probationers under
sentencing court is vested as ordered by the court .

the

the

supervision

of

the

jurisdiction

of

the

(iii) The court has continuing jurisdiction over all probationers .
(3) (a) The department shall establish supervision and presentence investigation
standards for all individuals referred to the department . These standards shall
be based on :

(i) the type of offense ;
(ii) the demand for services ;
(iii) the availability of agency resources;
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(iv) the public safety ; and

(v) other criteria established
services shall be provided.

by

the

department

to

determine

what

level

of

(bl Proposed supervision and investigation standards shall be submitted to the
Judicial Council and the Board of Pardons and Parole on an annual basis for
review and comment prior to adoption by the department .

(el

The

Judicial

Council

and

the

department

shall

establish

procedures

to

implement the supervision and investigation standards .

(dl The Judicial Council and the department shall annually consider modifications
to the standards based upon criteria in Subsection (3) (a) and other criteria as
they consider appropriate .
(el The Judicial Council and the department shall ann ual ly prepare an impact
report and submit it to the appropriate legislative appropriations subcommittee .
(4)
Notwithstanding other provisions of la w, the department is not required to
supervise the probation of persons convicted of class B or C misdemeanors or
infractions
or
to
conduct
presentence
investigation
reports
on
class
C
misdemeanors or infractions . However , the department may supervise the probation
of class B misdemea nants in accordance with department standards .
(5) (a)
Prior to the
imposition of any sentence ,
t he court may ,
with the
concurrence o f the defendant , continue the date for the imposition of sentence for
purpose
of obtaining
a
reasonable
period of
time
for
the
a
presentence
investigation report from the department o r information from other sources about
the defendant .

(b) The presentence investigation repor t shall include a victim impact statement
according to guidelines set in Section 77-38a-203 describing the effect of the
crime on the vic t im and the victim ' s fami ly .
(c) The presentence investigation report shall include a specific s t atement of
pecuniary damages , accompanied by a recommendation from the department regarding
the payment of restitution with interest by the defendant in accordance with
Title 77 , Chapter 38a , Crime Victims Restitution Act .
(d)
presentence
The
contents
of
the
diagnostic evaluation report ordered by
protected and are not available except by
as provided by rule of the Judicial Counci l

investigation
report ,
including any
the cou rt under Sec ti on 76-3-404 , are
court order f or purposes of sentencing
or for use by t he department .

(6) (a) The department shall provide the presentence investigation report to the
defen dant ' s
attorney,
or the defe n dant if not represented by counsel ,
the
prosecutor , and the court for review, three working days prior to sentencing . Any
al l eged inaccuracies in the presentence investigation report , which have not been
resolved by the part i es and the department prior to sentencing , shall be brought
to the attention o f the sentencing judge , and the judge may grant an additional
© 2005 Thomson/West.
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ten working days to resolve the alleged inaccuracies of the report with
department . If after ten worki ng days t he inaccuracies cannot be resolved ,
court shall make a determination of rel eva nce and accuracy on the record .
(b)

If a

party fails

to challenge the accuracy of the presentence

the
the

investigation

report at the time o f sentencing , that matter shall be considered to be waived .
(7) At the time of sentence, the court shal l receive any testimony , evidence , o r
information
the
defendant
or
the prosecuting
attorney desires
to
present
concerning the appropriate sentence. This testimony , evidence , or i nformation
shall be presented in open court on record and in the presence of the defendant .
(8) While on probation ,
that the defendant :

and

as

a

condition

of probation ,

the

court

may

require

(a) perform any or all of the following :
(i) pay , in one o r
on probation :

several sums ,

any fine imposed at the

time of being placed

(ii) pay amounts required under Title 77 , Chapter 32a , Defense Costs ;
(iii) provide for the suppor t of others for whose support he is legally liable :
(iv)
participate in available
program in which the defendant
acceptable to the court ;

treatment programs ,
including
is cu rrently participating , if

any treatment
the program is

(v) serve a period of time , not to exceed one year , in a coun ty jail designated
by the department , after considering any recommendation by the court as to
which ja il the court finds most appropriate :
(v i) serve a
monitoring ;

term of h ome

confinement ,

which may include the use of electronic

(vii) parti cipate in compensatory serv i ce restitution programs ,
compensat ory service program provided in Section 78 -1 1-20 .7;

including

the

(viii) pay for the costs o f investigation , probation , and treatment services :
(ix) make restitution or reparation to the victim o r victims with interest
accordance with Title 77, Chapter 38a, Crime Victims Restitution Act; and

in

(x) comply with other terms and conditions the court considers appropriate : and
(b) if convicted o n or after May 5 , 1997 :
{il complete high schoo l classwork and obtain a high school graduation diploma ,
a GED certificate , or a vocational certificate at the defendant ' s o wn expense
if the defendant has n o t received the diploma , GEO certificate , or vocational
certificate prior to being placed on probation ; or
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(ii) provide documentation of the inability to ob tain one of the
in Subsection (8) (bl (il because of :

i tems

listed

(Al a diagnosed learning disability : or
(El othe r justified cause .

( 9) The department shall collect and disburse the account receivable as defined by
Section 76-3-201 . 1 , with interest and any other costs assessed under Section
64 -13- 21 during:

(a)

the

parole

period

and

any

extension

of

that

period

in

accordance

with

Subsection 77-27-6(4) ; and

(b) t he probation period in cases for which the court orders supervised probation
and any e xtensi on of that period by the department in accordance with Subsection
(10) .

(10) (a) (il Probation may be terminated at any time at the discretion of the court
or upo n completion without violation of 36 months probation in fe lony or class A
misdemean o r
cases,
or 12 months in cases of class B o r C misdemeanors or
infractions.
(ii) (A)
If,
upon expiration or termination of the probation period under
Subsection
(lO) (a) (i),
there
remains an unpaid balance upon the account
receivable as defined in Section 76 - 3-201.1, the court may r.etain jurisdiction
of the case and continue the defendant on bench probation for t he limited
purpose of enforcing the payme nt of the account receivable .
(B) In accordance with Section 77-18-6 , the court shall record in the registry
of civil judgments any unpaid balance not already recorded and immediately
transfer responsibility to collect the account to the Office of State Debt
Collection .
(iii) Upon motion of the Office of State Debt Collection , prosecutor , victim ,
or upon its own motion, the court may require the defendant to show cause why
his failure to pay should not be treated as con tempt of court .
(b) (i) The department shall notify the sentencing court , the Office of State Debt
Col l ection , and the prosecuting attorney in writing in advance in all cases when
termination of supervised probation will occur by law.
(i i) The notification shall include a probation progress
report of details on outstandi ng accounts receivable .

report

and

complete

(11) (a) (i) Any time served by a probationer outside of confinement after having
been charged with a probation violation and prior to a hearing t o revoke probation
does not constitute service of time towa rd the total probation term unless the
probationer is exonerated at a hearing to revoke the probation .
( ii)

Any

time

served

in confinement

awaiting

a

hearing or decision

concerning
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of

probation does

not

constitute

service

of

time

toward

the

total

probation term unless the probationer is exonerated at the hearing .
(b)

The running of the probation period is tolled upon the filing of a violation

report with the court alleging a violation of the terms and conditions of
probation or upon the issuance of an order to show caus e or warrant by the court .
(12) (a) (i) Probation may not be modified or extended except upon waiver of a
heari n g by the probationer or upon a hearing and a findin g in court that the
probationer has violated the conditions of probation .
Iii) Probation may not be revoked except upon a hearing in court and a
that the conditions of probation have been violated .

finding

(bl (i) Upon the filing of an affidavit alleging with particularity facts asserted
to constitute violation of the conditions of probation , the court t h at authorized
probation shall determine if the affidavit establishes probable cause to believe
that revocation , modification , or extension of probation is justified .
(i i) If the court determines there is probable cause, it shall cause to be
served on the defendant a warrant for his arrest or a copy of the affidavit and
an order to show cause why his probation should not be revoked , modified , or
extended .
(e) (i) The order to s h ow cause shall specify a time and place for the hearing and
shall be served upon the defendant at least five days prior to the hearing .
(ii) The defendant shall show good cause for a continuance.
(iii) The order to show cause shall inf orm the defendant o f a right to be
represented by counsel at the hearing and to have counsel appointed for him if
he is indigent .
(iv) The order shall also inf o rm the defendant of a right to present evidence.
(d) (i) At the hearing ,
affidavit .

the defendant shall admit or deny the allegations of the

(ii) If the defendant denies the allegati ons of the affidavit,
attorney shall present evidence on the allegations .

the prosecuting

(iii) The persons who have given adverse information on which the allegations
are based shall be presented as witness es subject to questioning by the
defendant unless the court for good cause otherwise orders .
( iv) The defendant may call witnesses ,
present evidence .

appear and speak in his own behalf ,

and

(e) (i) After the hearing the court shall make findings of fact .
(ii)

Upon

a

finding

that

the

defendant

violated

the

conditions

of

probat i o n,
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the

court

may

orde r

entire probation term

the

probation

co~~ence

revoked ,

modified ,

continued ,

or

that

th e

anew .

(i ii) If probation is revoked , the defendant shall b e
previously imposed shal l be e x ecuted .

sent enced or the se n tence

(13) The court may order the defendant to conuni t himself to the custody of t he
Divisio n of Substance Abuse and Mental Health fo r t r eatment a t the Utah State
Hospital as a condition of probation or sta y of sentence , only afte r
t he
superintendent of the Utah State Hospital or his designee has certified t o the
court that :
(a) the defendant is appropriate for
hospital ;

and can benefit f rom treatment a t

the state

(b) treatment space at the hospital is available for the defendant ; and
(c) persons described in Subsection 62A- 15 - 610 (2) (g) are receiving
treatment over the defendants described in this Subsection (13) .

prio r ity

for

(14)
Presentence
investigation
reports ,
including
presentence
diagnostic
evaluations , are classified protected in accordance with· Tit le 63 , Chapter 2 ,
Government Records Access and Management Act . Notwit h standing Sect i ons 63- 2 - 403
and 63-2-404 , the St ate Records Committee may not order t he disclosure of a
presentence investigation report . Except for d i sclosure at the time o f sen t encing
pursuan t to this section , the departme n t may disclose the presentence investigati.on
only when :
(a) ordered by the court pursuant to Subsection 63 - 2 - 202(7) ;
(b)
requested by ala",
department
for purp o se s
offender ;

enforcement agency or other
of superviSion ,
confinement ,

agency approved by
and treatment of

the
the

(c) requested by t he Board of Pardons and Parole ;
(d) requested by the subject o f the
subject ' s authorized represe n tative ; or

presentence

investigation

report

or

the

(e)
r equested by the
victim of
the
crime
discussed
in
the
presentence
investigation report or the victim ' s authorized representa ti ve , provided that the
disclosure to the victim shall include only informa t ion rela t ing to statements or
materials provided by the victim, to the circumstances of the crime including
statements by the defendant , or to the impact of the crime on the vic t im or the
victim ' s household .
(1 5) (a) The court shall consider home confinement as a condition of probation
under the supervision o f the department, except as provided in Sections 76 - 3-406
and 76 -5- 406 . 5 .
(b)

The department shall establish procedures and s t andards

for home confinement ,
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including

electronic monitoring ,

in accordance with Subsection

for

all

individuals

referred

to

the

department

(16) .

(16) la) I f t he court places the defendant on probation under this section , i t may
order the defendant to participate in home confinement through the use of
electronic monitoring as described in this section until further order of the
court .

(b)

The electronic monitoring shall alert the department and the appropriate law

enforcement unit of the defendant ' s whereabouts .

(el The elec tr onic monitoring device shall be used under condit i ons which require :
(il the defendant to wear an electronic monitoring device at all times ; and
(ii)
that a device be placed in the home of the defendant,
defendant ' s compliance with the court ' s order may be monitored .

so

that

the

(d) If a court orders a defendant to participate in horne confinement through
electronic monitoring as a condition of probation under this section , it shall :
(i) place the defendant on probation u n der the supervision of the Department of
Corrections ;
(ii) order the department to place an electronic monitoring device on the
defendant and install electronic monitoring equipment in the residence of the
defendant ; and
(iii) orde r the defendant to pay the costs
the department or the program provider .

associated with home

confinement

to

(e) The department shall pay the costs of home confi n emen t through electronic
monitoring only for those persons who have been determined to be indigent by the
court.
(f)
The department may provide the electronic monitoring
section either directly or by contrac t with a private provider .

described

in

this

Laws 1980, c . 15 , § 2 ; Laws 1981, c . 59 , § 2 ; Laws 1982, c . 9, § 1; Laws 1983 ,
c . 47, § 1 ; Laws 198 3 , c . 68 , § 1 ; Laws 1983 , c . 85 , § 2 ; Laws 1984 , c . 20, §
1 ; Laws 1985 , c . 212 , § 17 ; Laws 1985 , c . 229 , § 1 ; Laws 1987 , c . 114, § 1 ;
Laws 1989 , c . 2 26 , § 1 ; Laws 1990 , c. 134 , § 2 ; Laws 1991 , c. 66 , § 5 ; Laws
1991, c. 206 , § 6 ; Laws 1992, c . 14, § 3; Laws 1993 , c . 82 , § 7 ; Laws 1993 , c .
220 , § 3 ; Laws 1994 , c . 13 , § 24 ; Laws 1994 , c . 198 , § 1 ; Laws 1994 , c . 230 , § 1 ;
Laws 1995, c . 20 , § 146, eff . May 1 , 1995 ; Laws 1995 , c . 117 , § 2 , e f t . May 1,
1995 ; Laws 1995 , c . 184, § 1, e f t . May 1 , 1995; Laws 1995 , c . 301, § 3 , eff . May
1 , 1995; Laws 1995 , c . 337, § 11, eff . May 1 , 1995 ; Laws 1995 , c. 352, § 6, eff .
May 1 , 1995 ; Laws 1996 , c . 79 , § 103 , e f t . April 29 , 1996 ; Laws 1997 , c . 390 , §
2 , e f t . May 5, 1997 ; Laws 1998 , c. 94, § 10, e f t . May 4, 1998 ; Laws 1999 , c .
2 79 , § 8, e f t . May 3 , 1999; Laws 1999 , c. 287 , § 7, e f t . May 3, 1999 ; Laws 2001 ,
c . 137, § 1, eff . April 30 , 2001; Laws 2002 , c . 35 , § 7 , efL May 6 , 2002; Laws
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2002 , 5th Sp . Sess ., c. 8 , § 137 , eft . Sept . 8 , 2002 ; Laws 2003 , c .
May 5 , 2003 ; Laws 2005 , 1st Sp . Sess ., c . 14 , § 3 , eff. July 1 , 2005 .

290 ,

§

3,

eff .

HISTORICAL AND STATUTORY NOTES
Laws 2002 , c .
and (8) (a) (ix)

I

35 , modified the statutory references at the end o f
and rewrote subsec . (5) (b) that formerly provided :

subsecs .

(5) (el

" (b) The presentence investigation report shall include a victim impact statement
describing the effect of the crime on t h e victim and the victim r s family. The
victim impact statement shall :
" (i) identify all victims of the offense ;
" (ii)
include
a
specific
statement
of
the
reco:rrunended
amount
of
complete
restitution as defined in Subsection 76 - 3- 201(4) , accompanied by a recommendation
from the department regarding the payment o f court- ordered restitution as defined
i n Subsection 76-3-201(4) by the defendant ;

(i ii) identify any physical inju ry suffered by
offense along with its seriousness and permanence ;

the

" (iv)
describe
any
change
in
the
victim ' s
relationships as a result of the offense ;

persona l

11

victim

" (v) identi fy any request for psychological services
the victim ' s family as a result of the offens e; and

as

a

result

of

the

welfare

or

familial

initiated by

th e

victim o r

" (vi) con t ain any other information related to the impact of the offe nse upon the
victim or the victim ' s family and any inf ormation required by Section 77-38a-203
that is relevant to the trial court ' s sentencing determination . "
LaHs 2002 , 5th Sp . Sess . c. 8 , modified the division name
subsec . (13) and the statute references in subsec. (13) (cl .
Laws 2003 , c . 290 , in subsec .
(2) (a)
suspend the execution of the sentence "
of sentence ".

substituted
for " suspend

"
the

in

the

introduction to

after imposing
imposi tion o r

sentence ,
execu ti on

Laws 2005 , 1st Sp. Sess . c . 14 , in subsec .
(8) (a) (iv) added
including
treatment program in which the defendant is currently participating ,
if
program is acceptable to the court " following " programs ".

any
the

U.C.A . 1953 § 77-18-1, UT ST § 77-18 -1

Current through end of 2005 First Special Session
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SEVENTH DISTRICT COURT - MOAB
GRAND COUNTY , STATE OF UTAH
STATE OF UTAH VS . GRAHAM WOODRUFF AUSTIN
CASE NUMBER 041700101 State Felony

CHARGES
Charge 1 - 76 - 5 - 203 - MURDER
1st Degree Felony
Plea : June 29 , 2004 Not Guilty
Disposition : February 03 , 2005 Guilty
Charge 2 - 76 - 6- 404 - THEFT (amended)
Attributes : Vehicle Theft .
2nd Degree Felony
Plea : June 29 , 200 4 Not Guilt y
Disposition : February 03 , 2005 Guilty
Charge 3 - 76 - 8- 305 - INTERFERING WI LEGAL ARREST
Class B Misdemeanor
Plea : June 29 , 2004 Not Guilty
Disposition : February 03 , 2005 Guilty

CURRENT ASSIGNED JUDGE
LYLE R. ANDERSON
PARTIES
Plaintiff - STATE OF UTAH
Represented by : HAPPY J MORGAN
Other Party -

GRAND COUNTY SHERIFF ' S OFFICE

Defendant - GRAHAM WOODRUFF AUSTIN
DRAPER , UT 84020
Represented by : WILLIAM L SCHULTZ
Other Party - APPELLAT E COURT
SALT LAKE CITY , UT 84114-0230
DEFEN DANT INFORMATION
Defendant Name : GRAHAM WOODRUFF AUSTIN
Offense tracking number : 20227674
Date of Birth : March 29 , 1958
Law Enforcement Agency : Grand County Atty
Prosecuting Agency : GRAND COUNTY
Arrest Date : May 09 , 2004
Violation Date : May 09 , 2004 GRAND COUNTY
ACCOUNT SUMMARY
TOTAL REVENUE

Amo u nt Due :
Amount Paid :

1,582 . 50
1 , 582 . 50
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Credit :

0 . 00
0 . 00

Balance :

REVENUE DETAIL - TYPE : AUDIO TAPE COPY
Amount Due :
10 . 00
Amount Paid :
10 . 00
Amount Credit :
0 . 00
Balance :
0 . 00
REVENUE DETAI L - TYPE : COPY FEE
Amount Due :
Amount Paid :
Amount Credit :

Balance :

1. 00
1. 00
0 . 00
0 . 00

REVENUE DETAIL - TYPE : REPORTER FEES
1 , 571.50
Amount Due :
1 , 571.50
Amount Paid :
Amount Credit:
0 . 00
Balance :
0 . 00
CASE NOTE
INCARCERATE D
PROCEEDINGS
01 - 01 - 00
05 - 17-04
05 - 17 - 04
05-17-04
05 - 17 - 04

Charge 1 Disposition removed .
Case filed
Filed : Information
Judge ANDERSON assigned .
INITIAL APPEARANCE scheduled on May 18 , 2004 at 09 : 29 AM in
DIST . COURT with Judge ANDERSON .
05 - 17-04 Filed : INFORMATION
05 - 18 - 04 Minute Entry - Minutes for Appointment of Counsel
Judge :
LYLE R . ANDERSON
PRESENT
Clerk :
chelseya
Prosecutor : MORGAN , HAPPY J
Defendant
Audio
Tape Number :

CD 46

Tape Count : 10 : 45 : 54

INITIAL APPEARANCE

Advised of charges and penalties .
Defendant waives preliminary hearing .
The defendant is advised of right to counsel .

Printed : 12/12/05 13 : 39 : 02
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Defendant is arra i gned .
Presentence Investigation ordered .

The Judge orders Adult Probation & Parole to prepare a pre - sentence
report .
APPOINTMENT OF COUNSEL

Court finds the defendant i ndigent and appo i nts K ANDREW FITZGERALD
to represent the defendant .
Appointed Counsel :
Name : K ANDREW FITZGERALD
Address: 55 E 100 S
City : MOAB UT 84532
Phone : ( 435) 259-0119
Affidavit of indi gency has been completed by the defendant
SENTENCING is scheduled .
Date : 06/29/2004
Time : 09 : 30'a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R. ANDERSON
05 - 18 - 04 Charge 1

Disposition is Cuilty

05 - 18 - 04 Filed order : STATEMENT OF DEFENDANT IN SUPPORT OF GUILTY PLEA
AND CERTIFICATE OF COUNSEL
Judge landerso
Signed May 18 , 2004
05-18-04 Filed order : AFFIDAVIT OF INDIGENCY (APPROVED)
Judge landerso
Signed May 18 , 2004
05 -1 8 - 04 Filed order : ORDER-PRELIMINARY HEARING WAIVED
Judge landerso
Signed May 18 , 2004
05-20-04 SENTENCING scheduled on June 29 , 2004 at 09 : 30 AM in DIST .
COURT with Judge ANDERSON .
06-08 - 04 Filed : APPEARANCE OF COUNSEL
06-08 - 0 4 Filed : REQUEST FOR DISCOVERY
06-08 - 04 Filed : Motion TO CONTINUE SENTENCING
06-08 - 04 Filed : Motion TO WITHDRAW PLEA
06-08 - 04 Filed : Motion TO WITHDRAW
06-08 - 04 Filed order : ORDER (TO CONTINUE SENTENCING- DENIED)
Judge lander so
Signed June 08 , 2004
06-08-04 MOTION HEARING scheduled on June 15 , 2004 at 09 : 29 AM in DIST .
COURT with Judge ANDERSON .
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06 -14- 04 Filed : OBJECTION TO MOTION TO WITHDRAW PLEA
06 - 15 - 04 Filed orde r: ORDER TO WITHDRAW AS COUNSEL
Judge landerso
Signed June 15, 2004
06 - 15 - 04 Minute Entry - Minutes for MOTION HEARING
Judge :
LYLE R . ANDERSON
PRESENT
Clerk :
c h e1seya
Prosecutor : MORGAN , HAPPY J
Defendant
Defendant ' s Attorney(s) : ROGERS , KRISTINE M
Audio
Tape Number :

CD 50

Tape Count : 9 : 36 : 38

HEARING
TAPE : CD 50

COUNT : 9 : 36 : 38

Ms . Rogers addresses the court .

Court addresses the issue of Mr .

Fitzgerald withdrawing from the case . Defendant requests Mr .
Fitzgerald withdraw and Ms . Rogers be appointed . Court signs Order
for Mr . Fitzgerald to withdraw .
COUNT : 9 : 38 : 4
Ms . Rogers asks that the court order Mr . Fitzgerald not to have
any contact with Mr . Austin . Court denies order . Ms . Rogers
requests preliminary hearing on 7/27/04 .
COUNT : 9 : 41 : 0
cour t

informs defendant of possible penalitie s if he withdraws

guilty plea and is convicted . Ms . Rogers requests court that she
have time for discovery before he rules on Motion To Withdraw

Guilt y Plea .
COUNT : 9 : 48 : 5
Ms . Rogers requests ful l disclosure plus 30 days .
for time to consider this .

Ms . Morgan asks

Ms . Morgan would like to keep

preliminary hearing on 6/29/04 due to the victim ' s family members
already having plane tickets to be here .
COUNT : 9 : 51 : 4
Ms . Morgan agrees to meet with Ms . Rogers and defendant to discuss
the case later today
COUNT : 10 : 03 :
Ms . Rogers and defendant decline Ms . Morgan ' s offer to meet and
discuss the case . Motion To Withdraw Guilt y Plea is granted .
COUNT : 10 : 08 :
Preliminary Hearing is set for 6/29/04 . Ms. Rogers states that if
Ms . Morgan files capital charges , she wil l be unable to represent
defendant as defendant will be unable to retain her services , and
the Court will have to appoint counsel that is
Rule A qualified to represent him . Ms . Morgan states she will
file the charges within 24 hours . Charges are to be filed by
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,
5 : 00pm on 6/16/04 .
06-15 - 04 SENTENCING scheduled on June 29 , 2004 at 01 : 30 PM in DIST .
COURT with Judge ANDERSON .
06 - 15-04 SENTENCING Cancelled .
Reason : Court Ordered

06-15 - 04 PRELIMINARY HEARING scheduled on June 29 , 2004 at 01 : 30 PM in
DIST . COURT with Judge ANDERSON .
06 -15- 04 SENTENCING Cancelled.
06- 16- 04 Filed : AMENDED INFORMATION
06 -1 6- 04 Charge 76 - 5-203 Sev F1 was amended to 76-5-203 Sev F1
06-23 - 04 Filed return : SUBPOENA
Party Served : CHIEF DEPUTY DOUG SQUIRE , GC
Service Type : Personal

Service Date : June 23 , 2004
06 - 25 - 04 Filed : SUPPLEMENTAL DISCOVERY REQUEST
06 - 25 - 04 Filed return : SUBPOENA
Party Served : MECH~~ , HEATHER
Service Type: Personal

Service Date : June 24 , 2004
06-25 - 04 Filed return : SUBPOENA
Party Served: TROOPER ANDY PETERSON , UHP
Service Type : Personal

Service Date : June 23 , 2004
06 - 29 - 0 4 Received : June 29 , 2004
Container: #2 - State-Statement of David Earl Brown Location :
Returned to Connie Haycock

Destruction Da t e :
July 07 , 2004
06-29-04 Received : June 29, 2004
Container : #l - State-~ photos of victim Location: Returned to
Connie Haycock

06 - 29-04 Received : June 29, 2004
Container : #3-State-Statement of Ronald C . Johnson Location :
Returned to Connie Haycock

06-29 -04 Received : June 29 , 2004
Container : #5-State - Statement of Jesse A Nation Location :
Returned to Connie Haycock

06-29 - 04 Received : June 29 , 2004
Container : #4 - State-Statement of Christopher Burton Location :
Returned to Connie Haycock

06-29 - 04 Minute Entry - Minutes for Preliminary Hearing
Judge :
LYLE R . ANDERSON
PRESENT
Clerk :
claudiap
Prosecutor : MORGAN , HAPPY J
Defendant
Defendant ' s Attorney(s) : STEPHEN R. MCCAUGHEY
Audio
Tape Number :

CD 51

Tape Count: 1:39 : 51
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ARRAIGNMENT
Defendant is arraigned .

HEARING
Mr . McCaughey is appearing on behalf of Ms . Rogers for this
Court excludes witness upon motion of the parties .
COUNT : 1 : 41

hearing only .

State calls Steve White who is sworn and examined .

COUNT : 1 : 47
State submits Exhibit #2 - Statement of David Earl Brown .
being no objection same is received .

There

COUNT : 1 : 48
State submits Exhibit #4 - Statement of Chris Burton and
is-Statement of Jess Nation .
There being no objection same is
received .

COUNT : 1 : 49
State submits Exhibit #I - Four Photos of victim .
objection same is received .

There being no

COUNT : 1 : 53
Objection by Mr . McCaughey . State withdraws question .
COUNT : 1 : 55
State subrni ts Exhibit #3 - Statement of Ro.n ald C . Johnson .
being no objection same is received .
COUNT : 1 : 56
Cross by Mr . McCaughey.
COUNT : 1 : 58
Court questions the witness .
COUNT : 1:59
Mr . McCaughey continues cross .
COUNT : 2 : 03

There

State calls trooper Andy Peterson who is sworn and examined .

COUNT : 2:10
Cross by Mr. McCaughey .
COUNT : 2 : 11
Re-direct by Ms . Morgan .

COUNT : 2 : 11
Re - cross by Mr . McCaughey
COUNT : 2 : 12
State calls Heather Me acham who is sworn and examined .

COUNT : 2 : 20
State calls Kent Green who is sworn and examined .

COUNT : 2:25
Cross by Mr. McCaughey .
State rests .

Mr . McCaughey stated they have no evidence .

COUNT : 2 : 32
Mr . McCaughey moves to dismiss Count 3-obstruction of justice and
Count 4-Interferring with legal arrest . Response by Ms . Morgan.

Pr i nted : 12/12 /0 5 1 3 : 39 : 05
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Argument by Mr . McCaughe y.
COUNT : 2 : 36
Court finds probable cause and orders that defendant be held to
answer t o the charges a s filed .
COUNT : 2:36
Defendant is arraigned and he waives the reading of the
information .
Defendant wa i ve s his right to a speedy trial .
Trial setti ng is set for July 20 , 2004 , at 9 : 30 a . m.
The
attorneys and law enforcement are ordered not to do any intervi ews
with the news media .
JURY TRIAL SETTING is scheduled .
Date : 07/20/2004
Time : 09 : 29 a . m.
Location : DIST. COURT
GRAND COUNTY COURTHOUSE
1 25 EAST CENTER
M9AB , UT 84532
Before Judge : LYLE R . ANDERSON
06-29 - 0 4 JURY TRIAL SETTING scheduled on July 20 , 2004 at 09:29 AM in
DIST . COURT wi t h Judge ANDERSON .
06 - 29 -04 Filed : EXHIB IT LIST
06 - 29 - 0 4 Fi led order : ORDER (BINDOVER)
Judge landerso
Signed June 29 , 2004
06 - 29 - 04 Notice - Final Exhibit Lis t
06 - 29 - 0 4 Note : PRELIMI NARY HEARING minutes modified .
06-29-04 Note : PRELIMI NARY HEARING minutes modified .
06-29 - 04 Note : PRELIMINARY HEARING minut es modified .
07-06 - 04 Filed retur n: SUBPOENA
Party Served : SGT . KENT GREEN , GCSO
Service Type ; Persona l
Service Date : June 24, 2004
07 - 07 - 0 4 Received : Ju ne 29 , 200 4
Container : #2 - State-Statement of David Earl Brown Location :
Returned to Connie Haycock
Destruction Date :
July 07 , 2004
07-07 - 0 4 Filed : RECEIPT (Exh ibits returned t o County Attorne y ' s o ffice)
07-20 - 0 4 Filed : PETITION TO ORDER DEPARTMENT OF HUMAN SERVICES TO
EXAMINE THE DEFENDANT AND REPORT CONCERNING MENTAL CONDITION
07 - 20 - 04 Minute Entry - Minutes for JURY TRIAL SETT ING
Judge :
LYLE R . ANDERSON
PRESENT
Clerk :
pamelaab
Prosecutor : MORGAN , HAPPY J
Defendant
Defendant ' s At t orney(s) : ROGERS , KRISTINE M
Audio
Tape Number :

CD 54

Tape Count : 9 : 53 : 48

Printed : 12/12/05 13 : 39 : 07
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HEARING
TAPE : CO 54

COUNT : 9 : 53 : 48

Ms . Morgan states that the trial will take about four days .
Ms .
Rogers gives the court a petition to determine competency of the
defendant .
The court goes into chambers to discuss the petition
and other matters .
The court will order an examinat i on to take place regarding the
competency of the defendant.
Ms . Rogers to file a certification
and the order for the court to sign .
The proceedings are stayed
until his competency is determined .
Discovery is to be provided on a timely basis.
Ms . Rogers asks that investigator services be provided to the
defendant .
She asks that the court require the county to provide
the funds for same since he is indigent .
The court recognizes that
there is a right to other services as an indigent besides
counsel .
The court would like more specifics about costs .
Ms .
Rogers asks for an order for $250 budget .
Court informs her to
l oo k at statue in regards to same .

07 - 20 -0 4
07 - 29 - 04
07-29 - 04
07-30-04

Stay begins : July 20 , 2004 Reason : Mental Evaluation
Filed : Motion TO TRANSPORT
Filed : CERTIFICATE OF GOOD FAITH
Filed order : ORDER RE : COMPETENCY EVALUATION OF DEFENDANT
Judge landerso
Signed July 30 , 2004
08- 02 -04 Filed : STATE ' S RESPONSE TO DEFENDANT ' S MOTION AND ORDER TO
TRANSPORT
08-18 - 04 Filed : STIPULATION FOR INSPECTION
09 - 03-04 Filed : · RESPONSE TO DEFENDANT ' S REQUEST FOR CONTINUING DISCOVERY
09 - 13 - 04 Filed : NOTICE OF DOCUMENTS PROVIDED TO THE STATE HOSPITAL FOR
DEFENDANT ' S COMPETENCY EVALUATION
11 - 15 - 04 COMPETENCY HEARING scheduled on November 30 , 2004 at 09 : 29 AM
in DIST . COURT with Judge ANDERSON .
11 - 15-04 Notice - NOTICE for Case 041700 1 01 10 6113858
COMPETENCY HEARING is scheduled .
Date : 11/30/2004
Time : 09 : 29 a.m .
Location : DIST . COURT
GRANO COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R . ANDERSON
11-15-04 COMPETENCY HEARING rescheduled on December 07 , 2004 at 09 : 29 AM
Reason : Conflict in Judge Schedule .

11-1 5 - 04 Notice - NOTICE for Case 041700101 ID 6113865
Not hing to Report
11-15-04 COMPETENCY HEARING scheduled on December 07, 2004 at 09 : 29 AM
in DIST . COURT with Judge ANDERSON .

Printed : 1211 2/05 13:39 : 10
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COMPETENCY HEARING is scheduled .
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Date : 12/7/2004
Time : 09 : 29 a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB, UT 84532
Before Judge : LYLE R . ANDERSON
11 - 15 - 04 COMPETENCY HEARING Cancelled .
11 - 15 - 04 Filed : NOTICE OF COMPETENCY HEARING
Total Due :
10 . 00
11 - 29-04 Fee Account created
Payment Received :
10 . 00
11 - 29-04 AUDIO TAPE COPY
12 - 03-04 Filed : (FAX) DEFENDANT ' S STIPULATION THAT HE IS COMPETENT TO
STAND TRIAL
12 - 06-04 Fee Account created
Total Due :
1. 00
12 - 06 - 04 COPY FEE
Payment Received :
1 . 00
12 - 07 - 04 Minute Entry - Minutes for COMPETENCY HEARING
Judge :
LYLE R. ANDERSON
PRESENT
Clerk :
claudiap
Prosecutor : MORGAN , HAPPY J
Defendant
Defendant ' s Attorney(s) : WILLIAM L BENGE
Audio
Tape Number:

CD 68

Tape Count: 9 : 29 : 51

HEARING
Mr . Benge is appearing for Ms . Rogers o n behalf of the defendant .
The defense has stipulated to the defendant being found competent .
~Jry trial i s set for February 2 , 3, and 4 , 2005 at 9 : 00 a . m.
All
motions to be filed by January 14 , 2005 and responses
by January 21 , 2005. Court will prepare the competency order .
JURY TRIAL is scheduled .
Date : 02/02/2005
Time : 09 : 00 a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R. ANDERSON
JURY TRIAL .
Date : 02/03/2005
Time : 09 : 00 a . m.
Location : DIST. COURT
GRAND COUNTY COURTHOUSE

Printed : 12/12/05 13 : 39 : 12
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125 EAST CENTER
MOAB, UT 84532
Before Judge : LYLE R . ANDERSON
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JURY TRIAL .
Date: 0 2/04/2 005
Time : 09 : 00 a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R . ANDERSON
12-08-04 JUR Y TRIAL scheduled on February 02 , 2005 at 09 : 00 AM in DIST .
COURT with Judge ANDERSON .
12-08- 04 JURY TRIAL scheduled on February 03, 2005 at 09 : 00 AM in DIST .
COURT with Judge ANDERSON .
12 - 08 -04 JURY TRIAL scheduled on February 04 , 2005 at 09 : 00 ~~ in DIST .
COURT with Judge ANDERSON .
12-08-04 Note : COMPETENCY HEARING minutes modified.
12 - 15-04 Filed return: SUBPOENA
Party Served : SGT KENT GREEN , GCSO
Service Type : Personal
Service Date : December 14 ,

2004
12 - 15- 04 Filed return : SUBPOENA
Party Served : TROOPER K. BALLANTYNE, UHP
Service Type: Personal
Service Date : December 15,

2004

12-15-04 Filed return : SUBPOENA
Party Served: TROOPER A. PETERSON , UHP
Service Type: Personal
Service Date : December 15,

2004
12-15-04 Filed return : SUBPOENA
Party Served : SGT S . WHITE, GCGO
Service Type: Personal
Service Date: December 14 , 2004

12 - 15-04 Filed return : SUBPOENA
Party Served : CHIEF DEPUTY C . BREWER, GCS
Service Type : Personal
Service Date : December 14,

12 - 15-04 Filed return : SUBPOENA
Party Served :
Service Type :
Service Date :
12 - 15- 04 Filed return : SUBPOENA
Party Served :

2004

JESS NATION
Personal
December 15, 2004
DEPUTY L . MANSON, GCSO

Service Type : Personal
Service Date : December 15 ,

200 4

12 - 16 - 04 Filed order : FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
RE:
COMPETENCY OF DEFENDANT

Printed : 12/ 1 2/05 13 : 39 : 12
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Judge

landerso

Signed December 16, 2004
1 2- 22-04 Filed return : SUBPOENA
Party Served : CHRIS BURTON
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Service Type : Personal
Service Dat e : De cember 16 , 2004
0 1- 03 - 05 Note : Joe Liddell will be court reporter .
01 - 04 - 05 Fil e d return : SUBPOENA
Part y Served : DR . STEVE ROUZER
Service Type : Personal
Service Da t e : Jan uary 03 , 2005
01 - 04 - 05 Fil ed return : SUBPOENA
Party Served : HEATHER MECHAM
Service Type : Personal
Service Date : J a nuary 03 , 2005
01-07 - 05 Filed : PROSECUTOR'S FIRST LIST OF SUBPOENAED WITNESSES
01 -11 - 05 Filed: (S EALED) DEFENDANT ' S PRETRIAL MOTIONS AND MEMORANDUM OF
LAW REGARDING THE ADMISSIBILITY OF EVIDENCE
01 - 12 - 0 5 Filed return : SUBPOENA
Party Served : TROOPER GUY WEBSTER , UH P
Service Type : Personal
Service Date : Januar y 08 , 2005
01 - 12- 0 5 Fil ed return : SUBPOENA
Party Served : SGT DARRELL MECHAM , UHP
Service Type : Personal
Service Date : January 10 , 2005
01 -1 9 - 05 Minute Entry - Minutes for PRETRIAL CONFERENCE
Judge :
LYLE R . ANDERSON
Cler k :
chelseya
Prosecutor : MORGAN , HAPPY J
Defendant ' s Attorney(s) : ROGERS , KR ISTINE M
Audi o
Tape Numbe r :
CD 69
Tape Count : 9 : 07 : 43

HEMUNG
TAPE : CD 69
COUNT: 9 : 07 : 43
Ms . Morgan requests the conference be held in Judge ' s chambers - the
Court ag r ees and parti es meet in chambers .
0 1-19- 05 Note : PRETRIAL CONFERENCE minutes modified .
0 1-1 9- 0 5 Note : PRETRIAL CONFERENCE minutes mo dif ied .
01 - 21 - 05 Filed o rd e r : SEALED ORDER
Judge landerso
Signed January 21 , 2005
01 - 21 - 05 Filed orde r : ORDER
Judge landerso
Signed January 21 , 2005
0 1-27-05 Filed : SECOND AMENDED INFORMATION
01 - 27 - 05 Charge 76 -5 - 203 Sev F1 was amended to 76-5 - 203 Sev F1

Pr inted : 12/12/05 13 : 39 : 16
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01 -27-05
01 - 27 - 05
01 -27- 05
01 - 28 - 0 5

Charge 76 - 6-3 02 Sev F1 was amended to 76 - 6- 404 Sev F2
Charge 76-8 - 306 Sev F2 was amended to 76 - 8 - 305 Sev MB
Charge 76 - 8 - 305 Sev MA was removed .
Received : January 28 / 2005
Container : ~6 - Defendant -V ounta ry statement Location : Locke r
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01-28-05 Note: Defendant exhibit #6 was given back to the Co . Att . in
Court . She gave it to Pam Bridwell in the clerk ' s office and
in turn Pam gave it to me.
I entered it in the exhibit log and
it is currently in the e xhibit locker .
01 - 28 - 05 Filed : PROSECUTOR ' S SECOND LIST OF SUBPOENAED WITNESSES
01 -31- 05 Filed : DE FEN DANTS PROPOSED INSTRUCT IONSD TO THE JURY
02 - 01 - 05 Filed return : SUBPOENA
Party Served : KAYDEM MECHAM
Service Type : Personal

Service Date : January 25 , 2005
02 - 01 - 05 Filed return : SUBPOENA
Party Served: JASON MECHAM
Service Type : Personal

02 - 01 -05
02-02-05
02 - 02 - 05
02-02-05

Service Date : Januar y 25 , 2005
PROSECUTOR ' S THIRD LIST OF SUBPOENAED WITNESSES
RANDOMIZED COMPUTER LIST
JURY LIST
Entry - Minutes for Jury Trial
LYLE R . ANDERSON

Filed :
Filed :
Filed :
Minute
Judge :
PRESENT
Clerk :
pamelaab
Reporter : LIDDELL , JOE
Prosecutor: MORGAN , HAPPY J
Defendant
Defendant ' s Attorney(s) : ROGERS, KRISTINE M
Audio
Tape Number :

CD 72

Tape Count : 9 : 00

TRIAL
TIME : 9 : 00 AM Prospective jurors are called, given the oath and
voir dire is conducted .
TIME : 10 : 11 AM Eight jurors are chosen , with two alternates .
The jurors are given the oath .
They are admonished and excused for
a 1 5 minute break.
TIME; 1 0 : 12 AM Court is in session outside the presence of the
jury .
Court discusses alternate jurors with counsel .
Ms . Morgan

would like for the fian ce to be allowed to stay in the courtroom
even though she is a witness . Ms. Rogers does not object .
TIME : 10 :1 4 AM All jurors and parties are present . The
information is read by the clerk .
TIME : 10 : 32 AM Ms . Morgan gives her opening statement .
TIME : 10 : 41 AM Ms. Rogers gives her opening statement .

Printed : 12/12/05 13 : 39 : 20
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TIME : 10 : 48 AM Heather Mecham is sworn and examined by Ms .
Morgan .
TIME : 10 : 50 AM Exh ibit #1 - picture of camper is offered by Ms .
Morgan and received by the court.
It is published to the jury .
TIME : 10 : 51 AM Exhibit #2 - picture of car is offered and
received by Ms . Morgan .
It is published to the jury .
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TIME:

11:00 AM Ms . Rogers cross examines the witness .

TIME : 11 : 09 AM Objection . Overruled .
TIME : 11 : 12 AM Ms . Morgan redirects . Exhibit #4 - picture of
body/car is offered by Ms . Morgan . I t is received and publis h ed to
the jury .
TIME : 1 1: 16 AM Ms . Rogers recross.
The witness is excused .
TIME : 11 : 17 AM Kayden Mecham is sworn and examined by Ms .
Morgan .

TIME : 11:24 AM Ms . Rogers cross examines .

The witness is

excused .

TIME : 11 : 25 AM Chris Garland is sworn and e x amined by Ms .
Morgan .
TIME : 11 : 29 AM Ms. Rogers cross examines the witness .
The court asks a question
TIME : 11 : 31 AM Ms . Morgan redirects.
of the witness .

The witness is excused .

TIME : 11 : 33 AM David Brown is sworn and e xami ned by Ms . Morgan .
TIME : 11 : 39 AM The witness is excused .
TIME : 11 : 40 AM Louis Manson , GCSO ,
Morgan .

is sworn and examined by Ms .

TIME : 11 : 46 AM Exhibit #3 - diagram , 6 - picture & 7- picture
are offered by Ms. Morgan and received into evidence .

They are

published to jury .
TIME : 11 : 47 AM Exhibit #5 - picture is offered by Ms . Morgan and
received .
It is published to t he jury .
TIME : 11 : 50

.~

Ms . Rogers cross examines the witness .

TIME : 11 : 52 AM The witness is excused .
TIME : 11 : 54 AM Lucinda Collins is sworn and examined by Ms .
Morgan .

TIME : 11 : 58 AM The witness excused .

The jurors are admonished

and excused for lunch break .
To start at 1 : 30 p.m . this afternoon .
TIME : 12 : 00 PM The court is in session outside the presence of
the jury .
Ms . Rogers puts on the record her objection to a
statement by Ms . Morgan in the opening statemen t .

TIME : 12 : 02 PM Ms . Morgan responds .

The court will allow the

statement that was made in the opening statement .
The court
addresses the issue of the defendant remaining silent .
The court
overrules the objection .
Court is in recess for lunch .

TIME : 1 : 32 PM All the jurors are present and court is back in
session .

TIME : 1:33 PM Thomas Collins is sworn and examined by Ms.
Morgan .
TIME : 1 : 39 PM Ms . Rogers cross examines the witness .
witness is excused .

Printed : 12/12/05 13 : 39 : 20
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TIME : 1 :42 PM Troper Andy Peter son ,
Morgan .

is sworn and examined by Ms .

TIME : 1 : 45 PM Exhibit #9 - gps map is offered by Ms . Morgan and
received .

TIME: 1 : 48 PM Exhibit #10 - Picture of Camper is offered by Ms .
Morgan and received .

It is published to the jury.

TIME : 1 : 52 PM Exhibit #11 - Picture is offe r ed by Ms. Morgan and
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received .
It is published to the jury .
TIME : 1 : 54 PM Exhibit #13 - Knife is offered by Ms . Morgan and
received .
It
Exhibit #12 - picture is offered b y Ms . Morgan and re ceived .
is published to the jury .
TIME : 1:57 PM Ms. Rogers cross examines the witness .
TIME : 2 : 00 PM Ms . Morgan redirects .
TIME : 2 : 0 1 PM Ex hi bi t #9 gps map is offe r ed and rece i ved .
TIME : 2 : 04 PM Sgt. Darrell Mecham , is sworn and examined by Ms .
Morgan .
TIME : 2 : 07 PM Exhib it #14 - Pi c t u re of Juniper tree i s o ffer ed by
Ms . Morgan and received .
I t is published to the j ury .
TIME : 2 : 09 PM Ms . Rogers cross examines the witness . No more
questions .
TIME : 2 : 10 PM Sgt . Kent Green is sworn and examined b y Ms .
Morgan .
TIME : 2 : 16 PM Exhibit # 15 Winchester Knife is o ffer e d by Ms .
Morgan and received .
TIME : 2 : 17 PM Ms . Rogers cross exami ne s the witness .
TIME : 2 : 21 PM Ms . Morgan redirects.
TIME : 2 : 22 PM Ms . Rogers recross .
TIME : 2 : 27 PM Ms . Morg an objects . The court sustains the
objection.
TIME: 2 : 2 8 PM Ms . Morgan re - redirects . Ms . Rorgers r e - recross .
The witness is excused.
TIME : 2 : 30 PM The jurors are admonished and excused for a 10
minute recess .
TIME : 2 : 41 PM All jur or s are present .
Curt Brewer is sworn and
examined by Ms~ Morgan.
TIME : 2 : 43 PM Exhibit #17 - pi cture is of fered by Ms . Morgan and
received .
It is p ubl ish e d to the jury .
TI ME : 2 : 45 PM Ex hi bit #16 - Picture i s offe red by Ms . Morgan and
received .
It is published to the ju ry . Exhibit #17 - picture is
of f ere d by Ms . Morgan and received .
It is published to the jury .
TIME : 2 : 51 PM Ms . Morgan offers exhibits 18 , 19, 20 , 21 & 22.
Ms . Rogers ob jects .
The court wi l l reserve ruling o n these
exhibits until later in the t r ial .
TIME : 2 : 55 PM Ms . Rogers cross examines the witness .
TIME : 2 : 57 PM No further questions . The witness i s e x cused .
Ms . Rogers asks to reopen - she continues to cross examine the
wit ne ss .
TIME : 2 : 59 PM The witness is excused ,

Printed: 12/12/05 13 : 39 : 20
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Ste ve Rouzer , MO , is sworn and examined by Ms . Morgan .
TIME : 3 : 05 PM Ms , Rogers cross examines the witness.
TIME : 3 : 10 PM Ms . Morgan objects . The court sustains the
ob j ection .
The witness is excused .
TIME : 3 :1 1 PM Sgt . Steve White , GCSO ,
i s sworn and examined by
Ms . Morgan .
TIME : 3 : 17 PM Exhibit 24 - pictu r e is offered by Ms . Morgan and
received . It is published to the jury .
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TIME : 3:18 PM Exh ibit 25 , 26 and 27 are offered by Ms . Morgan
and received . They are published to the jury .
TIME : 3 : 22 PM Exhibit #23 - picture is offered by Ms . Morgan and
recei v ed .
It is published to the jury .
TIME : 3 : 26 PM Ms . Rogers cross examines the witness.
TIME : 3 : 27 PM Ms . Morgan objects . The court sustains .
TIME : 3 : 31 PM Ms . Morgan re - directs . The witness is excused .
TIME : 3:33 PM Ronald Johnson, is sworn and examined by Ms .
Morgan .

TIME: 3 : 37 PM Ms . Rogers cross examines the witness . The
witness is excused .
TIME : 3 : 39 PM Taylor Mueller , i s sworn and examined b y Ms .
Morgan .
TIME : 3 : 40 PM Exhibit #29 - picture is offered by Ms. Morgan and
received .
It is published to the jury .
TIME : 3 : 44 PM Exhibit 28 and 30 are offered by Ms . Morgan and
r eceived . They are published to the jury .
Ms . Rogers cross examines the witness .

The witness steps down and

will be recalled later .
TIME : 3 : 49 PM The jurors are admonished and excused for a break .
Ms . Morgan states that she will only have one additional witness
to call today .
TIME : 4 : 03 PM Jurors , counsel and defendant present .
Christopher Burton is sworn and examined by Ms . Morgan .
TIME : 4 : 06 PM The witness is excused .
TIME : 4 : 07 PM The jurors are admonished and excused until 9 : 00
a . m. tomorrow .

TIME : 4 : 08 PM Court is i n session outside the presence of the
jury . Ms . Mo rgan made an object ion to a ques tion to Ms . Mueller .
The court puts the objection o n the record .
her concerns .

TIME : 4 : 10 PM Ms . Rogers responds .

Ms . Morgan e xplains

The court will allow Ms .

Rogers to ask the questions at some point in the trial .

TIME : 4 : 14 PM Ms . Rogers asks for a lesser included vehicle
theft.
Ms . Rogers to have a proposed lesser included instruction
on the vehicle for tomorrow .

TIME : 4 : 21
obligation in
TIME : 4 : 22
TIME : 4 : 32
TAPE : 2 / 3 / 05

PM Ms . Morgan addresses the court in regards to her
regards to rebuttal .
PM Ms . Rogers responds .
PM Court in recess until 9 : 00 a . m. t omo rr o w.
TIME : DAY 2
COUNT : 9 : 0 0AM
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Dr . Edward Leis is sworn and exained by Ms. Morgan .

TIME : 9 : 04 AN
Exhibit 31 - Cirriculum Vitae is offered by Ms . Morgan and
receive d .
It is published to the jury . Ms . Morgan mo ves to have
h i m reco gnized as an expert .

No objection .

TIME : 9 : 0 8 AM Exhibit 33 - Diagram is offered by Ms . Morgan and
received .

TIME : 9 : 19 AM Exhibit 32 is offered .
It is published to the
jury . Exhibit 39 and 40 are offered and received and published to
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the jury .

Ms . Rogers makes her continuing objection .

TIME : 9 : 22 AM Exhibit 38 is offered and received.
It is
published to the jury .
TIME : 9 : 23 AM Exhibit 34 is offered by Ms . Morgan and received .
Ms . Rogers objects.

It is received and published to the jury .

TIME : 9 : 27 AM Exhibit 35 & 36 are offered by Ms . Morgan . Ms
Rogers objects . They are received and published to the jury .
TIME : 9 : 30 AM Exhibit 41 , 42 , 43 are offered by Ms . Morgan and
received . They are published to the jury .
TIME : 9 : 32 AM Ms . Rogers cross examines the witness.
Ms . Morgan redirects.
Ms . Rogers recross .
The witness is
excused.

TIME: 9 : 34 AM Teddie Critchlow is sworn and examined by Ms .
Morgan .
TIME : 9 : 38 AM Exhibit 44 is offered by Ms . Morgan and received.
It is published to the jury .
TIME: 9 : 43 AM Objection by Ms . Rogers as to chain of custody .
TIME: 9 : 46 AM Court takes a recess and the jurors are admonished
and excused .
TIME : 9 : 47 AM Court is in session outside the presence of the

jury .
TIME : 9 : 50 AM All jurors are present , defendant and counsel .
Testimony continues .

TIME : 9 : 54 AM Ms . Rogers objects .
TIME : 10 : 04 AM The jurors are admonished and excused.
in session without the jury present .

Court is

TIME : 10 : 10 AM The jurors are brought back in and court is back
in session.

TIME : 10 : 2 1 AM Exhibit #48 is offered .
ruling .
TIME : 10 : 26 AM Exhibit 45

received by the court .

&

Court will reserve

46 a:t"e offered by Ms. MUL-yan and

They are published to the jury .

Exhibit #47 is offered by Ms . Morgan and received .
Ms . Rogers cross examines the witness .

TIME : 10 : 29 AM
The wi t ness is excused .
The jurors are admonished and excused .
Court takes a ten minute recess .
TIME : 10:56 AM All jurors , counsel and defendant are present.
TIME : 10 : 57 AM Steve Brownell , GCSO , is sworn and examined by
Ms . Rogers .
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TIME : 11 : 00 AM Ms . Morgan cross examines the witness .
TIME : 11 : 01 AM The witness is excused .
TIME : 11 : 02 AM The ju rors are admonished and excused for a five
minute recess .
TIME : 11:06 AM All jurors are present , counsel and defendant .
Graham Woodruff Austin, defendan t , is sworn and examined by Ms .
Ro gers .
TIME : 11 : 3 1 AM The jurors are admonished and excused for lunch

until 1 : 00 p . m.
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Court is in session outside the presence of the jury . Ms . Morgan
addresses the court about testimony of the defendant .
TIME : 11 : 48 AM The court reviews some of the evidence and will
reserve the ruling about the underwear .
TIME : 11 : 52 AM The court addresses the iss ue of the domestic
violence assault with counsel . Ms . Morgan addresses same with the
court . Court is in recess for lunch until 1 : 00 p . m.
TIME : 1 : 10 PM Members of the jury are present , defendant and
counsel . Ms . Morgan cross examines the witness .
TIME : 1 : 14 PM Exhibits 19, 20 , 21 & 22 are offered by Ms . Morgan
and received by the court .
TIME : 1 : 25 PM Ms . Morgan has no further questions. Ms . Rogers
has nothing furt h er .
TIME : 1 : 27 PM The defense rests . The jurors are admonished and
excused for ten minutes .
Court is in session outside the presence of the jury . The court
makes a record of the conference in chambers before court started
this afternoon .
TIME : 1 : 36 PM Court is back in session with jurors, defendant
and counsel present .
TIME : 1 : 37 PM Taylor Mueller , is recalled to the witness stand
and e xamined by Ms . Morgan .
TIME : 1 : 44 PM Ms. Rogers has no questions . The state has no
additional witnesess . Ms . Rogers has no additional witnesses .
TIME : 1 : 46 PM The jurors are admonished and excused.
Court is in session outside the presence of the jury . The jury
instructions are discussed .
TIME : 2 : 24 PM Court is back in session wi th jurors , defendant
and counsel present . The court goes over the jury instructions .
TIME : 2 : 39 PM Ms. Morgan gives her closing arguments .
TIME : 2 : 49 PM Ms . Rogers g i ves her closing argument .
TIME : 3 : 08 PM Ms . Morgan gives her final closing argument .
TIME : 3 : 22 PM The oath is given to the bailiff and the jury
retires to deliberate .
TIME : 5 : 09 PM Court is back in session without the jurors . The
court goes over the question the jurors asked .
TIME : 5 :1 0 PM The jurors are brought back int o the courtroom .
TIME : 5 : 12 PM The verdict is read and the jurors are polled .
The verdict is guilty of Murder , guilty of Theft of an Operable
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Motor Vehicle and guilty of Interference with an Arrest . The
jurors are excused .
TIME: 5 : 16 PM The defendant waives his time for sentencing .
TIME: 5 : 17 PM The sister of the victim addresses the court .
TIME : 5 : 23 PM The brother of the victim. addresses the court .
TIME : 5 : 25 PM Ms . Mueller addresses the court.
TIME: 5 : 29 PM Denise Mecham addresses the court .
TIME : 5 : 31 PM Ms . Morgan addresses the court .
TIME : 5 : 34 PM The defendant addresses the court and the victim ' s
family.
TIME : 5 : 35 PM The court addresses the courtroom and gives it ' s
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sentence .

The court orders 5 - 1ife on count 1,

1 - 15 yrs on count 2 ,

consecutive , and 6 months in Grand County Jail once he is finished
with his prison te rm . The court will include
TIME : 5 : 4 1 PM comments in the judgment . Defendant is remanded
to the custody of the sheriff to be transported to prison .
SENTENCE PRISON
Based on the defendant ' s conviction o f MURDER a 1st Degree Felony ,
the defendant is sentenced to an indeterminate term of not less

than five years and which may be life i n the Utah State Prison .
Based on the defendant ' s conviction of THEFT a 2nd Degree Felony ,
the defendant is sentenced to an indeterminate term of no t less

than one year nor more than fifteen years in the Utah Sta t e Prison .
COMMITMENT is to begin immediately .
The defendant is remanded to your
custody for transporta ti on to the Utah State Prison where the
defendant will be confined .

To the GRAND County Sheriff :

SENTENCE PRISON CONCURRENT/CONSECUT I VE NOTE
Consecutive

SENTENCE JAIL

Based on the defendant ' s conv i ction of INTE RFERING WI LEGAL ARREST
a Class B Misdemeanor , the defendant is sentenced to a term of 6

month(s)
02-02 - 05
02 - 03- 05
02 - 03 - 05
02 - 03 - 05

Filed :
Filed :
Filed :
Filed :

JURY INSTRUCTIONS
STATE ' S PROPOSED JURY I NSTRUCTIONS
QUESTION FROM JURY
EXHIBIT LI ST
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02 - 03 - 05
02 - 03-05
02-03-05
02 - 03 - 05
02 - 03 - 05
02 - 03 - 05
02 - 04 -05

Charge 2 amended
Charge 1 Disposit ion is Guilty
Cha rge 2 Disposition is Guilty
Charge 3 Dispos ition is Guilty
Filed : VE RDICT
Not e : JURY TRIAL minutes modified .
Filed order : JUDGMENT AND COMMITMENT TO UTAH STATE PRISON
Judge landerso
Signed February 04 , 2005
02-04-05 Note : JURY TRIAL minutes modified .
02-10 - 05 Filed : NOTICE OF APPEAL
02-10-05 Filed : MOTION TO APPOINT COUNSEL FOR APPEAL
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02 - 10-05 Filed : NOTICE OF WITHDRAWAL AS COUNSEL
02 - 10- 05 Filed return : SUBPOENA
Party Se r ved : DOUG MASON
Service Type : Persona l

Serv ice Date : Februa ry 03 , 2005
02-15-05 Filed : LETTER FROM SUPREME COURT CASE NUMBER 20050134
02 - 16- 05 Filed order : ORDER
Judge landerso
Signed February 16 , 2005
02 - 22 - 05 Filed : LETTER FROM DEFENDANT TO APPEAL AND APPOINT COUNSEL
03 - 03 - 05 Filed : ORDER FROM SUPREME COURT
03-03 - 05 Filed : Motion FOR LEAVE TO WIT HDRAW AS COU NSEL
03 - 07-05 MOTION HEAR I NG scheduled o n Ma rch 15 , 2005 at 09 : 29 AM in DIST .
COURT with Judge ANDERSON .
03-07 - 05 Notice - NOTICE for Case 04170010 1 10 6214870
MOTION HEARING .
Date : 3/15/2005
Time : 09 : 29 a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R. ANDERSON
The reason for the change is Court Ordered
03 - 07-05 MOTION HEARING scheduled on March 15 , 2005 at 09 : 29 AM in DIST .
COURT with Judge ANDERSON .
03 - 07 - 05 MOTION HEARING Cancelled .
Reason : Court Ordered

03 - 07 - 05 Filed : NOTICE OF MOTION HEARING
03-09 - 05 Filed order : ORDER TO TRANSPORT
Judge

landcrso

Signed March 09 , 2005
03-14 - 05 MOTION HEARING rescheduled on March 29 , 2005 at 09 : 29 AM
Reason : Court Ordered .
03-14 - 05 Notice - NOTICE for Case 041700101 10 6222363
MOTION HEARING .
Date : 3/29/2005

Printed : 12/12/05 13 : 39 : 24

Page 19

CASE NUMBER 041700101 State Felony

Time : 09 : 29 a . m.
Location : DIST . COURT
GRAND COUNTY COURTHOUSE
125 EAST CENTER
MOAB , UT 84532
Before Judge : LYLE R. ANDERSON
The reason for the change is Correct calendar

03-14 - 05 MOTION HEARING scheduled on March 29, 2005 at 09 : 29 AM in DIST .
COURT with Judge ANDERSON .
0 3-14- 0 5 MOTI ON HEARING Cancelled .
03 -14- 0 5 Filed : NOTICE OF MOTION HEARING
03 - 2 9-05 Minute Entry - Minutes for Law and Motion
Judge :
LYLE R . ANDERSON
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PRESENT
Clerk :
bonnieb
Prosecutor : MORGAN , HAPPY J
Defendant
Defendant ' s Attorney(s) : WILL IAM L BENGE
Audio
Tape Number :

CD- 75

Tape Count : 9 : 34 : 57

HEARING
TAPE: CD-75
COUNT : 9 : 34 : 57
Motion . Ms. Rogers has motioned the court to withdraw as the
appeal attorney on this case . Mr . Benge is p r esent in her place . He

points out to the court that Ms . Rogers met with Mr . Austin and he
is a ware of this motion and agrees with same .

Defendant is in agreement with Motion . He does not want Mr .
Fitzgerald appointed for the appeal . Ms . Morgan advises cour t that
she has no objection as long as motion is in the proper form . The

State would like to see Mr . Schultz appointed in the appeal .
Court will sign Order on Motion and interlineate Mr . Schultz '
appointment in same .

03 - 29-05 Filed order : ORDER FOR LEAVE TO WITHDRAW AS COUNSEL AND
APPOINTMENT OF COUNSEL (SCHULTZ)
Judge landerso
Signed March 29, 2005
04-22 - 05 Filed : REQUEST FOR TRANSCRIPT
0 4-22- 05 Filed : PROMISE TO PAY COST OF TRANSCRIPT
04 - 25-05 Note : Transcr ipt Request a nd promise to p a y fax ed and emailed
to Joe Li ddell . Emai l sent to Court of Appeals advising
transcript was requested and assigned to Joe .

05-02-05 Filed : LETTER FROM COURT OF APPEALS (MATTER TRANSFERRED TO
COURT OF APPEALS)
05-06-05 Filed : LETTER FROM COURT OF APPEALS TO MR . SCHULTZ
05 - 25 - 05 Filed : REQUEST FOR EXTENSION OF TIME FOR FILING TRANSCRIPTS
05-31-05 Filed : REPORTER ' S TRANSCRIPT OF PROCEEDINGS FEBRUARY 2 , 2005
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VOLUME I
05-31 - 05 Filed : REPORTER ' S TRANSCRIPT OF PROCEEDINGS FEBRUARY 3 , 2005
VOLUME II
05 - 31 - 05 Filed : NOTICE OF APPEALS TRANSCRIPT MAILING FOR FILING
06-06-05 Fee Account created
Total Due :
1571 . 50
06 - 06-05 REPORTER FEES
Payment Received :
1,571.50
Note : REPORTER FEES
06-13-05 Filed : JUDGMENT ROLL AND INDEX
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